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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 10326 


EDWARD B. DEWEY, Appellant 
v. 

SHANNON CLARK, Appellee 


Appeal From Judgment of the Municipal Court of Appeals 
for the District of Columbia. 


JURISDICTIONAL STATEMENT. 

This action was brought by appellee by complaint filed 
in the Municipal Court for the District of Columbia (Ap¬ 
pellant’s App. 2) for the possession of premises Apartment 
No. 6, 2500 Massachusetts Avenue, N. W., under the pro¬ 
visions of Title 11, section 735 of the District of Columbia 
Code of 1940. Appellee was awarded judgment for posses¬ 
sion by the Municipal Court for the District of Columbia 
and appellant appealed to the Municipal Court of Appeals 
for the District of Columbia by virtue of the provisions of 
section 772 of Title 11 of the District of Columbia Code of 
1940. Jurisdiction of this Court is invoked under section 
773 of Title 11 of the District of Columbia Code of 1940. 
This Court allowed an appeal from the judgment of the Mu¬ 
nicipal Court of Appeals by order issued September 14, 
1949. 
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On Brief pages 2 to 6, wherever the word “Petitioner” is used, “Appellant’ 
is meant, and wherever the word “Respondent” is used, “Appellee” is meant 
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STATEMENT OF CASE. 

On December 17,1948 Shannon Clark, respondent herein, 
filed a complaint in the Landlord and Tenant Branch of the 
Municipal Court, in which complaint Edward B. Dewey and 
George B. Dewey were designated defendants. (Appel¬ 
lant’s App. 2). The complaint alleged that plaintiff was 
entitled to Apartment No. 6, 2500 Massachusetts Avenue, 

N. W., in the District of Columbia, held by defendant with¬ 
out right, because plaintiff as owner and landlord desired 
possession in good faith for her personal use and occupancy 
as her residence. 

On January 5, 1949 defendant Edward B. Dewey filed a 
motion attacking the jurisdiction of the Court over his per¬ 
son and the sufficiency of the service of process. (Appel¬ 
lant’s App. 4). Attached to said motion was the affidavit of 
Edward B. Dewey wherein he deposed, inter alia, that 
George B. Dewey was unknown to him (Appellant’s App. 

5). The basis of the motion was that service of process and 
summons had not been effected in accordance with the pro¬ 
visions of Title 11, Section 736 of the District of Columbia 
Code, 1940 Edition. Thereafter a hearing upon the motion 
was had at which testimony was adduced and on January 
7,1949 the Court overruled the motion and filed a memoran¬ 
dum opinion (Appellant’s App. 7). On January 11, 1949 
petitioner filed a motion for additional findings (Appel¬ 
lant’s App. 8) and on January 13,1949 petitioner’s answer 
was filed, in which he demanded a jury trial (Appellant’s 
App. 10). On January 17,1949 the Court found additional 
facts (Appellant’s App. 12). Petitioner filed another mo¬ 
tion for additional findings which was denied (Appellant’s 
App. 12). 

Petitioner’s answer (Appellant’s App. 10) denied the 
jurisdiction of the Court over his person, alleged insuf¬ 
ficiency of service of process and summons, and denied that 
respondent desired the premises involved for her personal 
use and occupancy in good faith, as her residence. 
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Thereafter respondent filed a motion for summary judg¬ 
ment with affidavit attached (Appellant’s App. 15) and peti¬ 
tioner filed his affidavit dated January 29,1949 (Appellant’s 
App. 20). On February 2, 1949 the depositions of respon¬ 
dent and Frances Powell Hill (Tr. 25) were taken, which 
depositions were filed prior to the argument on respon¬ 
dent’s motion for summary judgment. Subsequently, argu¬ 
ment was had on the motion and on February 15, 1949 the 
Court granted plaintiff’s motion and filed a memorandum 
opinion (Appellant’s App. 23). 

Petitioner appealed the decision of the trial court to the 
Municipal Court of Appeals, which Court affirmed the judg¬ 
ment of the court below. (Appellant’s App. 29) 

STATEMENT OF POINTS. 

1. In view of the provisions of Title 11, Section 736 of 
the Code of Laws of the District of Columbia, is service by 
posting valid where, at the time of the alleged service, ten¬ 
ant is residing on the premises or someone is in actual pos¬ 
session of the premises? 

The court below answered the above question “yes”. 
Petitioner contends that it should be answered “no”. 

2. Where under provisions of statute landlord is required 
to assert and prove his good faith in seeking possession of 
property, is the existence of the requisite good faith, when 
denied by the tenant, an issue of fact for the determination 
of a jury, where a jury trial has been requested, or may it 
be determined by the court before trial on motion for sum¬ 
mary judgment? 

The court below held that good faith is ordinarily a ques¬ 
tion for the trier of facts, but only where there has been 
substantial evidence challenging the good faith. Petitioner 
contends that the existence or lack of good faith is an issue 
of fact which must be determined by a jury, if demanded. 

3. Does the rule providing for summary judgment au¬ 
thorize the court to deprive the tenant of an opportunity 
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to examine the landlord in the presence of a jury on the 
question of good faith? 

The lower court answered the question “yes”. Peti¬ 
tioner contends the answer should be “no”. 

4. Is landlord’s good faith established as a matter of law 
by proof that she seeks housing accommodations for her 
immediate use and occupancy as a dwelling? 

The decision of the court below indicates that it answered 
the question “yes”. Petitioner contends the question 
should be answered “no”. 

5. Is landlord’s good faith established as a matter of law 
where evidence discloses other similar housing accommoda¬ 
tions available to her? 

The court below held that when an owner has several 
properties the choice of occupancy is with her, as a matter 
of law. Petitioner contends that the availability of other 
housing accommodations is an element to be considered by 
the trier of facts on the question of good faith. 

6. Does the record in this case contain substantial evi¬ 
dence challenging Respondent’s good faith? 

The court below held that it does not. Petitioner con¬ 
tends that the answer to the foregoing question should be 
“yes”. 

7. Was the action of the court below in its consideration 
of the record in the case of Thompson v. Clark in violation 
of Petitioner’s rights? 

Petitioner contends that the answer to the foregoing 
question is “yes”. 

SUMMARY OF ARGUMENT. 

I. 

Title 11, section 736 of the Code of Laws of the District 
of Columbia (p. 17, infra) does not authorize service of 
summons by posting, where someone is in actual possession 
of the premises, or residing thereon. Statute provides for 
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service by posting only under prescribed conditions. The 
Court should give effect to the statute as plainly expressed. 
Construction adopted by lower court denies effect to phrase 
“or residing thereon” contained in statute. Effect should 
be given to every phrase contained in statute, if possible. 

n. 

A. Under provisions of Title 45, section 1605 of the Code 
of Laws of the District of Columbia (p. 17, infra) where 
landlord’s good faith is challenged by tenant, an issue of 
fact is raised which must be resolved by a jury or the court 
sitting as a trier of facts. Phrase “in good faith” con¬ 
tained in statute indicates that landlord’s good faith must 
be proved as a matter of fact. It is incumbent upon the 
landlord, not only to prove that possession is sought for 
immediate use and occupancy as a dwelling for himself, but 
also to prove the factual issue of good faith. 

Such factual issue cannot be determined on summary 
judgment. Tenant is entitled to cross-examine landlord in 
presence of a jury. Proof of good faith necessarily involves 
credibility of an interested party. Tenant cannot properly 
be deprived his right to have landlord subjected to the per¬ 
sonal view of the jury during examination. Summary judg¬ 
ment rules do not contemplate supplanting trial by jury by 
trial by deposition. 

B. Record contains substantial evidence challenging Ap¬ 
pellee’s good faith. Burden of establishing non-exist¬ 
ence of a genuine issue of fact is upon Appellee. The 
record contains evidence from which reasonable men might 
conclude that Appellee is juggling the property involved 
for profit and does not legitimately require Appellant’s 
housing accommodations for her dwelling. Moreover, evi¬ 
dence of the availability of certain similar housing accom¬ 
modations is an element to be considered by the trier of 
facts on question of good faith. 
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The court below failed to apply the rule that any doubt 
as to the existence of a genuine issue of fact should be re¬ 
solved against the applicant for summary judgment. 

III. 

The court below erred when it looked outside of the rec¬ 
ord and based its decision in large part upon extraneous 
matters. Record in Thompson case is not properly a part 
of the record of this case. Petitioner is not bound by testi¬ 
mony adduced in case to which he was not a party. The 
court below erred when it treated testimony in the Thomp¬ 
son case as having been established for the purpose of its 
decision in this case. The court below erred in considering 
the jury’s verdict in the Thompson case for the purpose of 
its decision in this case. 

ARGUMENT. 

I. 

The statute does not authorize service of summons by 
posting where someone is in actual possession of the prem¬ 
ises, or residing thereon. 

Service of summons in this case was attempted under the 
provisions of Title 11, Section 736 of the District of Colum¬ 
bia Code, 1940 edition, (p. 17, infra.) The record discloses 
that appellant was residing on the premises at the time of 
the posting of summons. (Appellant’s App. 12). It is like¬ 
wise clear that he was in actual possession of the premises, 
having continuously occupied them and exercised full do¬ 
minion over them since 1939. (Appellant’s App. 5.) Ac¬ 
cordingly, appellant contends that the lower courts erred 
in denying his motion attacking jurisdiction over his per¬ 
son, and the sufficiency of service of process. 

It is the position of the appellant that the language of the 
statute makes it abundantly clear and mandatory that ser¬ 
vice by posting may be made only “if no one be in actual 
possession of the premises, or residing thereon”. 
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The language of the statute is free from ambiguity and 
clearly expresses the legislative intent. It provides for ser¬ 
vice by posting only under the prescribed conditions. It 
is submitted that the court should give effect to the act as 
plainly expressed in its terms. American Express Co. v. 
U. S., 212 U. S. 522, 535, 53 L. Ed. 635; Yerke v. U. S. f 173 
U. S. 439, 43 L. Ed. 760; U. S. v. Lexington Mill & Elevator 
Co., 232 U. S. 399, 409, 58 L. Ed. 658; Wood v. White, 68 
App. D. C. 341, 97 F. 2d 646. 

The ruling of the court below completely ignored and 
denied effect to the phrase ‘ ‘ or residing thereon ’ ’ contained 
in the statute. Yet it is apparent that the phrase cannot be 
disregarded without nullifying the provision for service by 
posting. Jurisdiction is not acquired by the court until the 
terms of the statute are strictly followed. Before posting 
may be resorted to, it must be shown that no one was in 
actual possession of the premises, or residing thereon. 

“Statutes providing a method for service of process 
for the purpose of bringing individuals or corporations 
into court, must be strictly followed, and the court is 
powerless to declare a service of process valid where 
there has not been a strict compliance with the require¬ 
ments of the statute. In this case the statute prescribes 
the manner in which summons should be served in 
order to bring appellant into court. No other method 
will avail. No substitution can be made by the court that 
will give it jurisdiction. The situation may be an un¬ 
fortunate one; the circumstances may look suspicious, 
but it is one which the court, in the face of the letter of 
the statute, cannot remedy.” N. Y. Continental J. F. 
Co. v. Karr, 31 App. D. C. 459. 

See also Doherty v. Kalmbach, 66 App. D. C. 322, 87 F. 
2d 539, and Thompson v. Tanner, 53 App. D. C. 3, 287 F 980, 
in the latter of which this Court held: 

“Constructive service is a statutory proceeding and 
each step required to be taken is essential to the valid¬ 
ity of the service. ’ ’ 
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The decision of the court below is clearly erroneous. It 
is respectfully submitted that the proper construction of 
the statute is a question of great importance which has not 
been, but should be, settled by this court. 

n. 

The court erred in granting appellee summary judgment. 

A. Where landlord’s good faith is challenged by tenant, 
an issue of fact is raised which must be resolved by a jury 
or the court sitting as the trier of facts. 

The question raised by appellant involves the proper con¬ 
struction of Title 45, Section 1605 of the District of Colum¬ 
bia Code, 1940 edition (p. 17, infra). In the instant case, 
although appellant denied the landlord’s good faith, and 
seasonably demanded a jury trial, the trial court granted 
appellee summary judgment and the appellate court below 
affirmed. Appellant earnestly contends that the decision 
of the court below is in violation of the trial court’s Rule 51 
(p. 18, infra), is not in accord with applicable decisions 
of this Court, is contrary to general law and in violation of 
appellant’s rights under the provisions of the Seventh 
Amendment to the Constitution of the United States (p. 18, 
infra) and of Title 11, section 715 of the Code of Laws for 
the District of Columbia (p. 17, infra). 

The court below has held that the good faith of a land¬ 
lord seeking possession of a dwelling is ordinarily a ques¬ 
tion for the trier of facts, but only where there has been 
substantial evidence presented challenging the good faith. 
In a subsequent portion of the brief appellant will demon¬ 
strate that he has presented substantial evidence challeng¬ 
ing appellee’s good faith. Passing over that evidence for 
the moment, however, appellant contends that the court has 
misconstrued the statute (p. 17, infra) and the intent of 
the Congress. Unless Congress intended the landlord’s 
good faith to be a question of fact, why include the words 
“in good faith” in the statute? What purpose do they 
serve? If it was intention of Congress that good faith 
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might be presumed as a matter of law after a showing that 
the landlord seeks possession for immediate and personal 
use and occupancy, the words “in good faith’* are of no 
effect and might well have been omitted. 

It seems manifest, however, that the phrase was placed 
in the statute for a purpose. By elementary rules of con¬ 
struction effect must be given to the words, if possible. 
Wilkinson v. Lelcund, 2 Pet. (27 U. S.) 627, 662, 7 L. Ed. 542. 
It follows that it is incumbent upon the landlord, not only 
to prove that possession is sought for immediate use and 
occupancy as a dwelling for himself, hut also to prove the 
factual issue of good faith. 

Appellant earnestly contends that the factual issue of 
good faith cannot properly be determined upon pleadings, 
affidavits and depositions, or any form of testimony taken 
out of the presence of the jury or other trier of facts. An 
assertion of good faith is not directly rebuttable. Ordi¬ 
narily it must be refuted by cross-examination of the wit¬ 
ness in the presence of the trier of facts, who is then in a 
position to observe the witnesses’ demeanor and arrive at 
the truth. 

The question thus posed is not one of local application 
only. The language of the pertinent part of the Housing 
and Rent Act of 1947 (Act of June 30,1947, ch. 163, title 11, 
sec. 209, 61 Stat. 200, U. S. C. Title 50, sec. 1899) is almost 
identical to the language of the District of Columbia Rent 
Control Act. The precise question was discussed by the 
Supreme Court of Colorado, Hatfield v. Barnes, 168 P 2d 
552, 115 Colo. 30, which said in part : 

“Plaintiffs here were required, • • • • not only to es¬ 
tablish that possession was sought for immediate use 
and occupancy as a dwelling for themselves, but also 
that it was sought ‘in good faith’. The issue of good 
or bad faith is ordinarily a question of fact for the 
jury. (Citations) Particularly on such issues as good 
faith, intent and purpose, the bald declaration of a 
party by affidavit is not sufficient to resolve the issue in 
the face of a pleaded denial. Neither is defendant re¬ 
stricted in his proof to positive testimony of indepen- 
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dent witnesses; such declaration may be overcome by 
circumstantial evidence, and the determination of the 
issue is peculiarly dependent on the light of cross-ex¬ 
amination and full inquiry as to the reasons and 
circumstances involved.” 

“Under the pleadings in the instant case, an issue of 
fact was raised which was not determinable on affida¬ 
vits, and answers to interrogatories propounded to de¬ 
fendants. The motion for summary judgment should 
have been denied.” 

See also Sviggum v. Phillips, 217 Minn. 556,15 N. W. 2d 
109, and Metcalf v. Metcalf, 142 F. 2d 102, 79 U. S. App. 
D. C. 51. 

Since a proper construction of the statute requires the 
landlord to prove good faith as a fact, the decision of the 
lower court cannot be reconciled with the decision of this 
Court in the case of Garret Biblical Institute v. American 
University, 163 F. 2d, 265, 82 App. D. C. 265, in which this 
Court held: 

“While the statement of a mere legal conclusion will 
not suffice to raise an issue, we think that a general de¬ 
nial of an allegation of fact is sufficient to raise an is¬ 
sue and that this is so elementary that we decline to 
follow authority to the contrary in other jurisdictions.” 

That appellant is entitled to a jury trial on the issue of 
appellee’s good faith is further made clear by the fact that 
proof of good faith necessarily involves the credibility of 
the witness. It follows that appellant cannot properly be 
deprived of his right to have appellee subjected to the per¬ 
sonal view of the jury during cross-examination. Neither 
the Federal Rules of Civil Procedure, nor the rules of the 
trial court modelled after the Federal Rules, contemplate 
that trial by deposition may supplant trial in open court by 
a jury. An illuminating discussion of this subject appears 
in the opinion of Judge Frank of the Second Circuit, with 
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which Judge Learned Hand concurred, in the case of Am~ 
stein v. Porter, 154 F. 2d 464. The court wrote, in part: 

“It follows that, as credibility is unavoidably involved, 
a genuine issue of material fact presents itself. With 
credibility a vital factor, plaintiff is entitled to a trial 
where the jury can observe the witnesses while testify¬ 
ing, Plaintiff must not be deprived of the invaluable 
privilege of cross-examining the defendant—the ‘cru¬ 
cial test of credibility’—in the presence of the jury. 
Plaintiff * * * on such examination may elicit damag¬ 
ing admissions from the defendant; more important, 
plaintiff may persuade the jury, observing the defen¬ 
dant’s manner when testifying, that defendant is un¬ 
worthy of belief. * * * the right to use depositions for 
discovery, or for limited purposes at a trial, of course 
does not mean that they are to supplant the right to 
call and examine the adverse party, if he is available, 
before the jury. For the demeanor of a witness is rec¬ 
ognized as a highly useful, even if not an infallible, 
method of ascertaining the truth and accuracy of their 
narratives. 

• •••••••* 

But where, as here, credibility, including that of the 
defendant, is crucial, summary judgment becomes im¬ 
proper and a trial indispensable. It will not do, in such 
a case, to say that, since the plaintiff, in the matter pre¬ 
sented by his affidavits, has offered nothing which dis¬ 
credits the honesty of the defendant, the latter’s depo¬ 
sition must be accepted as true. We think that Rule 56 
was not designed thus to foreclose plaintiff’s privilege 
of examining defendant at a trial, especially as to mat¬ 
ters peculiarly within defendant’s knowledge.” (Em¬ 
phasis supplied) 

That the testimony of a witness interested in the result 
should be submitted to the jury as a question of fact was the 
basis of the decision of the Supreme Court of the United 
States in the case of Soimentheil v. Christian Moerlein 
Brewing Company, 172 U. S. 401,408, 43 L. Ed. 492, 495, in 
which the court ruled that 
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“the mere fact that the witness is interested in the re¬ 
sult of the suit is deemed sufficient to require the credi¬ 
bility of his testimony to be submitted to the jury as a 
question of fact”. 

See also Broadcast Music v. Havana Madrid Restaurant 
Corporation, 175 F. 2d 77. 

B. The record contains substantial evidence challenging 
appellee’s good faith. 

It is well settled and, indeed, asserted in the opinion of 
the court below that “on a motion for summary judgment 
the burden of establishing the non-existence of any genuine 
issue of fact is upon the moving party, all doubts are re¬ 
solved against him, and his supporting affidavits and depo¬ 
sitions, if any, are carefully scrutinized by the court”. 

It is respectfully submitted, however, that the court below 
failed to apply the rule. The record discloses the following 
undisputed facts: 

On January 22, 1948 appellee contracted to purchase 
premises 2500 Massachusetts Avenue, N. W. in the District 
of Columbia, for the gross sum of Two Hundred Thousand 
Dollars ($200,000.00) (R. 71, incorporating R. 51 in Dewey 
v. Clark, No. 659 in the Municipal Court of Appeals) and on 
April 19, 1948 she took title to the property. (R. 71 incor¬ 
porating R. 52 in Dewey v. Clark, No. 659 in the Municipal 
Court of Appeals.) The premises are improved by a build¬ 
ing containing eight apartments (R. 61). Six of the apart¬ 
ments, including Apartment No. 6, consist of a living room, 
conservatory, foyer, dining room, three master bedrooms, 
maid’s room, sun room, four baths, and kitchen. (R. 68.) 

Sometime during or about the month of March 1948 ap¬ 
pellee determined to convert the building to a cooperative 
apartment building. (Appellant’s App. 22.) In further¬ 
ance of her plan appellee prepared and turned over to her 
sales agent copies of a prospectus (R. 38, 39 & 61) and of 
proposed contracts of sale (R. 39 & 64) and subsequently, 
pending the proceedings herein, she formed a corporation 
to hold title to the premises. (R. 43.) 
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Appellee’s prospectus disclosed that she proposed to 
convey title to the corporation, which would then issue to 
her stock of the face value of Three Hundred Ninety Thou¬ 
sand Dollars ($390.00). Appellee then proposed to offer 
the apartments for sale for Fifty Thousand Dollars ($50,- 
000.00) each, except for the two first floor apartments which 
were offered at Forty-Five Thousand Dollars ($45,000.00) 
each. In addition, appellee proposed that each purchaser 
of an apartment would pay to the corporation the sum of 
Two Hundred Twenty-Five Dollars ($225.00) each month 
for ten years, which amounts would be paid over to appellee 
to defray the operating costs and the expenses of mainte¬ 
nance. At the time appellee purchased premises 2500 Mas¬ 
sachusetts Avenue, N. W., six of the apartments were rent¬ 
ing for Two Hundred Twenty-Five Dollars ($225.00) per 
month each and two were renting for One Hundred Seventy- 
Five ($175.00) per month each. (R. 71 incorporating R. 52 
in Dewey v. Clark, No. 659 in the Municipal Court of Ap¬ 
peals.) Appellee’s prospectus further provides that the 
corporation shall have eight directors “one for each apart¬ 
ment unit”. 

Appellee employed the witness Frances Powell Hill to 
sell apartments in premises 2500 Massachusetts Avenue, 
pursuant to appellee’s plan as outlined, and advertisements 
were published in local newspapers offering apartments in 
the building for sale. (R. 66, 67 & 69.) On February 2, 
1949 apartments numbered 1 and 7 had been sold by appel¬ 
lee. (Appellant’s App. 22.) The floor plans of apartments 
numbered 6 and 7 are exactly alike. (R. 42 & 43.) 

On February 2,1949 apartments numbered 1, 2, 3, 7 and 
8 were vacant. (Appellant’s App. 23.) Apartment number 
3 had been vacant since June, 1948 (Appellant’s App. 23) 
and the others had been vacant since November or Decem¬ 
ber 1948 (R. 52 et seq.). 

In the face of the above facts appearing in the record 
how can it be said that all doubts were resolved against 
appellee? Appellee does not deny that six other apart- 
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ments in the bnilding have been vacated and are available 
to her, four of which are identical in floor plan to Apart¬ 
ment No. 6. She does not deny that she bought the building 
for Two Hundred Thousand Dollars ($200,000.00) and al¬ 
most immediately proposed to transfer it to a corporation 
and issue stock in the face amount of Three Hundred 
Ninety Thousand Dollars ($390,000.00). She has offered 
no credible or persuasive testimony that Apartment No. 6 
differs materially from the apartments directly below or 
above it, both of which were available to her. While the 
court below has held, on the authority of Mess v. MosteUer, 
54 App. D. C. 77, 294 F. 1008, that when the owner has sev¬ 
eral properties the choice of occupancy is with him, that 
case is not authority for the proposition that the availa¬ 
bility of other housing accommodations is not an element to 
be considered by the trier of facts on the question of good 
faith. 

Appellant was not required to try his case on the motion 
for summary judgment. He was merely required to show 
facts casting some doubt on the asserted non-existence of a 
genuine issue of fact. Appellant has discharged that func¬ 
tion. 

To justify summary judgment it must be demonstrated 
beyond doubt that reasonable men could only draw on infer¬ 
ence from the testimony which will be presented at the trial 
In the instant case, on the contrary, a jury might well find 
on a full hearing that appellee does not legitimately require 
appellant’s apartment to live in and that she wishes to have 
the entire building tenantless in order to juggle the prop¬ 
erty for profit. 

The opinion of this Court in the case of Miller v. Miller, 
74 App. D. C. 216, 122 F. 2d 209, is applicable to the situa¬ 
tion here presented. In that case defendant was unable to 
deny on personal knowledge plaintiff’s assertion that she 
had not remarried. The defendant did, however, swear to 
certain facts which tended to indicate that he might be able 
to refute plaintiff’s assertion when the case went to trial. 
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The trial court granted plaintiff summary judgment on the 
record and this Court reversed, holding that defendant’s 
deposition raised a genuine issue of fact. See also the 
opinion of this Sourt in Garrett Biblical Institute v. Amer¬ 
ican University, supra. Wyant v. Crittenden, 72 App. D .C. 
163,113 F. 2d 170; Bozant v. Bank of New York, 156 F. 2d 
787; Hawkins v. Frick-Reid Supply Corp., 154 F. 2d 88. 

Appellant is entitled to develop his case fully in the pres¬ 
ence of a jury. He is entitled to cross-examine appellee and 
her witnesses in the presence of a jury. He is entitled to 
an opportunity to demonstrate to a jury that appellee’s 
dominant purpose is a re-sale for profit. It is respectfully 
submitted that the testimony in the record is ample to re¬ 
fute the claim that there is no genuine issue of fact and 
that the court below erred when it, in fact, tried the case on 
the pleadings, affidavits and depositions. 

m. 

The court below erred when it looked outside of the 
record and based its decision in large part upon extra¬ 
neous matters. 

It will be noted that the opinion of the court below (Ap¬ 
pellant’s App. 29) devotes a full page (Pages 2 and 3 
thereof) to a recital of certain testimony introduced into 
the case of Thompson v. Clark, 61 A. 2d 477, 76 W. L. R. 
1104. It further clearly appears from the opinion that the 
court assumed such testimony to be true, and based its 
opinion largely upon that assumption. 

The Thompson case was not designated and never has 
been a part of the record in this case. Appellant was not 
a party to the Thompson case nor did he appear in the case 
in any capacity whatsoever. While appellant does not 
question that certain testimony, as recited in the opinion of 
the court below, was introduced into the Thompson case, 
appellant has at no time conceded the accuracy of that tes¬ 
timony. Nevertheless, the opinion of the court below clearly 
indicates that that court treated the ultimate facts testified 
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to in the Thompson case as having been established, not 
only for the purpose of the decision in the Thompson case 
hut as a basis for the court’s decision in the instant case. 
The court below even took into consideration the jury’s 
verdict in the Thompson case for the purpose of deciding 
the instant case (Page 3 of Municipal Court of Appeals 
opinion). 

It is respectfully submitted that Appellant is not bound 
by any testimony adduced in the Thompson case nor by 
the jury’s verdict in that case. The consideration given 
the Thompson case by the court below was clearly preju¬ 
dicial to the rights of Appellant. 

The law on this subject is well established by the opinions 
in the cases of White v. Central Dispensary and Emergency 
Hospital., 99 Fed. 2d 355, 69 App. D. C. 122,119 ALR 1002, 
and Funk v. Commissioner of Internal Revenue, 163 Fed. 
2d 796. 

CONCLUSION. 

It is respectfully submitted that the judgment of the 
Municipal Court of Appeals should be reversed. 

E. Hilton Jackson, 

John W. Jackson, 

J. Grahame Walker, 

Attorneys for Appellant. 
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Statutes and Rules of Court Involved. 

Title 11, Section 715 

Right to jury trial—Proceedings after verdict. 

When the value in controversy in any action pending in 
said municipal court shall exceed $20, and in all actions for 
the recovery of possession of real property, either party 
may demand a trial by jury. The trial judge shall conduct 
such jury trial and according to the practice and procedure 
now obtaining, or as hereafter modified, in the District 
Court of the United States for the District of Columbia, and 
shall have the same power to instruct juries, set aside ver¬ 
dicts, arrest judgments, and grant new trials as said Dis¬ 
trict Court. (March 3,1921, 41 Stat. 1310, ch. 125, par. 3). 

Title 11, Section 736 

Forcible entry and detainer—Service of summons. 

The summons shall be served seven days, exclusive of 
Sundays and legal holidays, before the day fixed for the 
trial of the action. If the defendant has left the District 
of Columbia or can not be found, said summons may be 
served by delivering a copy thereof to the tenant, or by 
leaving the same with some person above the age of sixteen 
years, residing on or in possession of the premises sought 
to be recovered, and if no one be in actual possession of said 
premises, or residing thereon, by posting a copy of said 
summons on the premises where it may be conveniently 
read. (March 3,1901, 31 Stat. 1193, ch. 854, par. 21). 

Section 5, District of Columbia Emergency Rent Act 

Prohibitions. 

• • • 

(b) No action or proceeding to recover possession of 
housing accommodations shall be maintainable by any land¬ 
lord against any tenant, notwithstanding that the tenant 
has no lease or that his lease has expired, so long as the 
tenant continues to pay the rent to which the landlord is 
entitled, unless— * * # 

(2) The landlord seeks in good faith to recover posses¬ 
sion of the property for his immediate and personal use and 
occupancy as a dwelling, or * * * (Title 45, Sec. 1605 of the 
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Code of Laws of the District of Columbia, Dec. 2, 1941, 55 
Stat. 791, ch. 553, par. 5; Sept. 26, 1942, 56 Stat. 759, ch. 
564, par. 1; Aug. 1,1947, 61 Stat. 721, ch. 442.) 

Sec. 1899. Eviction of tenants. 

(a) No action or proceeding to recover possession of any 
controlled housing accommodations with respect to which a 
maximum rent is in effect under this title (sections 1891- 
1902 of this Appendix) shall be maintainable by any land¬ 
lord against any tenant in any court, notwithstanding the 
fact that the tenant has no lease or that his lease has ex¬ 
pired, so long as the tenant continues to pay the rent to 
which the landlord is entitled unless— 

• • • 

(2) the landlord seeks in good faith to recover possession 
of such housing accommodations for his immediate and per¬ 
sonal use and occupancy as housing accommodations. (June 
30,1947, ch. 163, title II, par. 209, 61 Stat. 200, Title 50, Sec. 
1899, United States Code). 

Amendment 7, Constitution of the United States of America. 

In Suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall 
be preserved, and no fact tried by a jury, shall be otherwise 
re-examined in any Court of the United States, than accord¬ 
ing to the rules of common law. 

Rule 51, Summary Judgment. 

(a) For Claimant. A party seeking to recover upon a 
claim • • • may, at any time after the pleading in answer 
thereto has been served, move with or without supporting 
affidavits for a summary judgment in his favor upon all or 
any part thereof. 

• • • 

(b) Motion and Proceedings Thereon. The motion shall 
be served at least 5 days before the time specified for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if any, show 
that, except as to the amount of damages, there is no genu¬ 
ine issue as to any material fact and that the moving party 
is entitled to a judgment as a matter of law. 
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2 Filed December 17,1948 

IN THE 

MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION, LANDLORD AND TENANT BRANCH 
500 FOURTH STREET N.W., FIRST FLOOR 
WASHINGTON, D. C. 

Shannon Clark, Plaintiff 
Roosevelt Hotel 


v. 

Edward B. Dewey 
George B. Dewey 
Defendants 

2500 Massachusetts Ave., N.W., Apt 6 
No. L. & T. 243740 

Complaint for Possession of Real Estate 

District of Columbia, ss : 

Shannon Clark being first duly sworn, states that plain¬ 
tiff is entitled to the possession of premises No. 2500 Massa¬ 
chusetts Ave., N.W., Apartment No. 6, 3rd floor, located 
in the District of Columbia, which the defendant holds with¬ 
out right. The premises are in possession of the defen¬ 
dants, who hold them as a sufferance tenant of the plaintiff. 

The ground or grounds upon which possession is sought 
are: (Check one of the following) 

[ ] Defendant’s default in the payment of rent, there 

being now due rent in the sum of $.for the 

period from.to. 

[xx] That possession is sought under Section 5 of the 
District of Columbia Emergency Rent Act by reason of the 
following: (Explain fully). 

Plaintiff as owner and landlord of said apartment desires 
the same in good faith for her immediate and personal use 
and occupancy as her residence. 
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Affiant also states: (Check one of the following) 

[xx] That a notice to quit has been served upon the de¬ 
fendant as required by law; 

[ ] That service of a notice to quit has been specifically 

waived in writing. 

Affiant therefore says that plaintiff is entitled to judg¬ 
ment for possession of said property (and for judgment in 

the sum of $.for rent in arrears) and costs 

of this suit. 

/s/ Shannon Clark 
Plaintiff 


Subscribed and sworn to before me this 17th day of De¬ 
cember, 1948. 


Marie H. Frisby 
Deputy Clerk 


Summons 

To: Edward B. Dewey 
George B. Dewey 
Defendants 

2500 Massachusetts Ave., N.W., Apt. 6 

You are hereby summoned to appear in this Court on 

.day of., A. D. 19., 

at 9:30 a.m. to answer the Plaintiff’s Suit, and show why he 
should not have judgment against you for the cause of 
action stated in his complaint for possession of the above- 

named premises (and for judgment in the sum of $. 

for rent in arrears); and in case of your failure so to 
appear and answer judgment will be given against you by 
default. The hearing upon this claim will be held in the 
Landlord and Tenant Branch, located on the First Floor, 
500 Fourth St. N.W. 

If you have witnesses, books, receipts, or other writings 
bearing on this claim, you should bring them with you at 
the time of the hearing. 

The Bent Administrator, 1740 Massachusetts Avenue 
N.W., may intervene in any suit or action wherein a party 
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relies for ground of relief or defense upon the Rent Control 
Act. 

If yon admit the claim, but desire additional time to pay, 
you must come to the Court and state the circumstances. 
You may come with or without a lawyer. 

The costs of this case now amount to $1.75 and you are 
not required to pay any more if you settle the claim before 
the hearing. 

Witness, the Honorable George P. Barse, Chief Judge of 
said Court, the 17th day of December, A. D. 1948. 

Court Seal Walter F. B ram hall. 

Clerk 

By Katherine L. Cornwell, 
Deputy Clerk 

Herman Miller, 

Attorney 
800 H St., N.W. 

P-603-0 

Bring This Summons With You at All Times 


7 Filed January 5, 1949 

Motion Attacking Jurisdiction Over the Person and the 
Sufficiency of Service of Process. 

Comes now in his own proper person Edward B. Dewey, 
defendant in the above-entitled cause and appearing spe¬ 
cially for the purpose of this motion and for no other pur¬ 
pose moves this honorable Court that the said complaint 
and the purported service of summons and process pursu¬ 
ant thereto be abated, quashed, dismissed, declared void 
and held for naught because of the lack of jurisdiction of 
this Court over the person of the said defendant by reason 
of the insufficiency of service herein. 
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And for grounds in support of said motion says: 

1. That service of process and summons has not been had 
against him as required by Title 11, Section 736 of the 
District of Columbia Code 1940 edition in that: 

(a) At the time the purported service is alleged to have 
been made herein he had not left the District of Columbia; 
he was within the District of Columbia and could have been 
readily found therein; there was someone in actual posses¬ 
sion of the premises referred to and there was someone 
residing on said premises at the time of the said purported 
service; 

In further support hereof, defendant refers to his affida¬ 
vit annexed hereto and prays that it be read as a part 
8 hereof and incorporated herein the same as though 
specifically set forth herein. 

E. Helton Jackson 
J. Gkahame Walker 
John W. Jackson 
Attorneys for Defendant 

Defendant demands a jury trial. 

5 Filed January 5, 1949 

Affidavit 

District of Columbia, ss: 

Edward B. Dewey, being first duly sworn, on oath de¬ 
poses and says: 

That he is without knowledge as to the existence of his 
alleged co-defendant herein to-wit George B. Dewey and 
therefore this affiant deems it unnecessary to make any an¬ 
swer or motion whatsoever affecting in any way the alleged 
defendant set forth in the complaint herein as George B. 
Dewey; speaking for himself under the correct name of 
Edward B. Dewey, affiant says that he has resided in com¬ 
pany with his father, Theodore Gibbs Dewey, in Apartment 
No. 6, 2500 Massachusetts Avenue, N.W. continuously since 
to-wit May 15, 1939; that defendant and his father, Theo- 
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dore Gibbs Dewey, were residing in the apartment herein, 
to-wit No. 6, 2500 Massachusetts Avenue, N. W., on the 17th 
day of December A.D., 1949, up to and including the date 
of this affidavit and continuously for many years prior to 
said December 17, 1948 ; that on to-wit the 21st day of De¬ 
cember 1948 both the defendant and his father were resid¬ 
ing in said apartment and throughout said day of the 21st 
day of December 1948 this affiant was in and out of said 
apartment, both during the day and the night of said day; 
that affiant was in the District of Columbia and in said 
apartment throughout the day and night of December 21, 
1948 together with his father, Theodore Gibbs Dewey, as 
aforesaid, and on said date this affiant and his father were 
actually in the premises involved herein for many hours 
throughout the day; that affiant maintains no residence 
other than said apartment nor has he maintained another 
residence elsewhere at any time from May 15, 1939 up to 
and including the present time and affiant further says that 
he has at no time since the institution of this suit in any 
manner evaded or sought to evade any service of 
6 summons or process including the attempted service 
of process in this case. Affiant further deposes that 
during his occupancy of said apartment on the 21st day of 
December 1948, he neither heard any knock or the ringing 
of the doorbell, nor was he made aware that anyone sought 
entrance to the said apartment by ringing or knocking or 
otherwise. Affiant further says that the first knowledge he 
had that anyone had attempted to get in said apartment 
was early in the afternoon of the 21st day of December 1948 
as aforesaid when he was leaving the apartment and saw 
the summons herein attached to the front door of the apart¬ 
ment. 

(Notary Seal) Edward B. Dewey 

Subscribed and sworn to before me this 3rd day of Janu¬ 
ary 1949. 

Helen R. Sasscer 
Notary Public, D. C. 


j 






7 


9 Memorandum Opinion 

This matter came on for hearing upon the motion of the 
defendant, Edward B. Dewey, appearing specially, to at¬ 
tack the legal sufficiency of the service of process upon him 
in the above entitled landlord and tenant proceedings. Tes¬ 
timony was adduced by both parties and the Court makes 
the following findings of fact: 

Title 11-736 of the 1940 District of Columbia Code gov¬ 
erns service of process in summary actions for the posses¬ 
sion of real estate: 

“The summons shall be served seven days, exclusive of 
Sundays and legal holidays, before the day fixed for the 
trial of the action. If the defendant has left the District of 
Columbia, or can not be found, said summons may be served 
by delivering a copy thereof to the tenant, or by leaving 
the same with some person above the age of sixteen years 
residing on or in possession of the premises sought to be 
recovered, and if no one be in actual possession of said 
premises, or residing thereon, by posting a copy of said 
summons on the premises where it may be conveniently 
read.” 

In this case the return of the deputy marshal was: 

“Summoned by posting a copy hereof on 


of said premises, the defendant not to be found, and no 
person above the age of sixteen years to be found in pos¬ 
session of, or residing on, said premises.” 

The deputy marshal received the copies for service on 
Friday, December 17,1948. He endeavored to make service 
on Saturday, December 18, 1949, by first knocking on the 
door of Apartment No. 6 at 2500 Massachusetts Avenue 
Northwest in the District of Columbia. There was no re¬ 
sponse. He then left the building and returned again 
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10 on Monday, December 20,1948, and repeated the pro¬ 
cedure of knocking on the door. There was still no 
response. He returned for the third time to the premises 
in question and for the third time knocked on the door. 
There was still no response. He then secured some scotch 
tape, due to the fact that a thumb tack would not hold, and 
securely fastened the two copies of the summonses flat 
against the door. That same afternoon the defendant Ed¬ 
ward B. Dewey found the copies fastened in the above man¬ 
ner to the door and received the same into his possession. 

The Court is of the opinion that in the light of the above 
findings of fact there was a substantial compliance with the 
requirements of the statute by posting the same after the 
defendants could not be found and there being no person 
“above the age of sixteen years” responding to the three 
efforts to gain entrance by knocking on the door. The 
defendant Edward B. Dewey did actually receive the copy 
of the summons and had due notice. 

Although diligence in making service under this code sec¬ 
tion is not required, yet the testimony clearly indicates that 
due diligence was exercised by the deputy marshal in com¬ 
plying with the requirements respecting service thereunder. 

Accordingly, the motion attacking the validity of the ser¬ 
vice of process is overruled and entry to that effect will be 
made as of this date. 

January 7, 1949. 

Frank H. Myers 
Judge 


11 Filed January 11,1949 

Motion for Additional Findings 

Now comes the defendant Edward B. Dewey, by his attor¬ 
neys and moves the Court to find additional facts, as shown 
in defendant’s proposed findings of fact attached hereto. 
As reason therefor defendant says that all of the facts con¬ 
tained in his proposed findings of fact are material to the 
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issue raised by defendant’s Motion Attacking Jurisdiction 
Over the Person and the Sufficiency of Service of Process. 

/s/ E. Hilton Jackson 
/ s/ J. Grahame Walker 
/ s/ John W. Jackson 

Attorneys for Defenda/nt 

((1/17/49)—Granted in part and denied in part. F. H. M.) 

12 Filed January 11, 1949 

Proposed Additional Findings 

The Court finds the following facts: 

1. Defendant Edward B. Dewey has resided continuously 
in Apt. 6, 2500 Massachusetts Avenue N.W. since early in 
the year 1939. During all of the time since that date he 
has maintained no other residence. 

(Granted) 

2. For more than a year last passed defendant’s father 
has occupied the premises with him, and the former has not 
left the apartment at any time during the past year. 

(Granted in part) 

3. For at least the past several months defendant has 
gone in and out of said apartment at least once a day. 

(Denied) 

4. On December 21, 1948 defendant and his father were 
residing in and actually occupying said apartment. Defen¬ 
dant first saw a copy of the summons issued in this case 
when he left the premises on the afternoon of that day. 
Although defendant had been on the premises during all 
of the morning of December 21,1948, he had heard no knock 
at the door. 

(Denied) 
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5. At no time has defendant attempted to evade service 
of summons. 

(Denied) 

6. The deputy marshal received the copies for service on 
Friday, December 17, 1948. He endeavored to make ser¬ 
vice on Saturday, December 18, 1948, by first knocking on 
the door of Apartment No. 6 at 2500 Massachusetts Avenue, 
N.W. in the District of Columbia. There was no response. 
He then left the building and returned again on Monday, 
December 20,1948 and repeated the procedure of knocking 

on the door. There was still no response. He re- 
13 turned for the third time to the premises in question 
and for the third time knocked on the door. There 
was still no response. He then secured some scotch tape, 
due to the fact that a thumb tack would not hold, and se¬ 
curely fastened the two copies of the summonses flat against 
the door. That same afternoon the defendant Edward B. 
Dewey found the copies fastened in the above manner to the 
door and received the same into his possession. The mar¬ 
shal further testified that he did not ring the doorbell of 
Apartment 6 on any occasion on which he attempted service. 

(Denied because included in original findings) 


Judge 


14 Filed January 13, 1949 

Answer of Edward B. Dewey 

First Defense. 

The Court lacks jurisdiction over the person of the defen¬ 
dant Edward B. Dewey by reason of the insufficiency of 
service of process and summons, as more particularly set 
out in defendant’s Motion Attacking Jurisdiction Over the 
Person and the Sufficiency of Service of Process heretofore 
filed herein, and hereby made a part hereof. 






11 


Second Defense. 

Plaintiff does not desire possession of said premises for 
her personal use and occupancy, in good faith, as her resi¬ 
dence. On the contrary, plaintiff recently purchased the 
apartment building known as 2500 Massachusetts Avenue, 
N.W., in the District of Columbia, as a speculation, and 
plaintiff proposes to convert said building into a coopera¬ 
tive apartment building and has offered and is offering the 
premises involved herein for sale for the immediate and 
personal use and occupancy of a purchaser. 

/s/ Edward B. Dewey 
Defendant 

J. Grahame Walker 
E. Hilton Jackson 
John W. Jackson 
Attorneys for Defendant 

15 Edward B. Dewey, being first duly sworn, on oath 
deposes and says that he has read the foregoing and 
annexed answer by him subscribed and knows the contents 
thereof and that the statements of fact therein are true. 

Notary Seal /s/ Edward B. Dewey 

Subscribed and sworn to before me this 11th day of Janu¬ 
ary 1949. 

Helen R. Sasscer 
Notary Public, D. C. 

My commission expires: 

Dec. 14,1950. 

Defendant demands jury trial. 

• ••••••••• 
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16 Additional Finding of Facts 

The Court finds the following additional facts: 

1. Defendant Edward B. Dewey has resided continuously 
in Apt. 6, 2500 Massachusetts Avenue N. W. since early in 
the year 1939. During all of the time since that date he has 
maintained no other residence. 

2. For more than a year last passed defendant’s father 
has occupied the premises with him. 

January 17,1949 

Frank H. Myers 
Judge 

January 17, 1949 


17 Filed January 21, 1949 

Motion for Additional Findings 

Now comes the defendant Edward B. Dewey, by his attor¬ 
neys and moves the Court to make additional findings based 
upon the following evidence adduced at the hearing on de¬ 
fendant’s Motion Attacking Jurisdiction Over the Person 
and the Sufficiency of Service of Process: 

1. Defendant Edward B. Dewey testified that his elderly 
and sick father had been confined to Apartment No. 6, 2500 
Massachusetts Avenue N.W. for a period of more than one 
year immediately preceding the hearing, and had not left 
the apartment at any time during that period. 

2. Defendant Edward B. Dewey testified that he and his 
father were residing on and in actual possession of prem¬ 
ises Apartment No. 6, 2500 Massachusetts Avenue, N.W. 
on December 21,1948. 

3. Defendant Edward B. Dewey testified that he first saw 
a copy of the summons issued in this case when he left the 
premises on the afternoon of December 21, 1948. 
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4. Defendant Edward B. Dewey testified that for the past 
several months he had gone in and out of said apartment 
at least once a day. 

5. The Deputy Marshal testified that he did not ring the 
doorbell of Apartment 6 on any of the three occasions upon 
which he attempted service. 

As reason therefor defendant says that the above findings 
are material to the issue raised by his motion. 

E. Helton Jackson 
J. Grahame Walker 
John W. Jackson 
626 Woodward Building 
Washington, D. C. 

Attorneys for Defendant 

18 To: Herman Miller, Esq. 

800 H Street N.W. 

Washington, D. C. 

Attorney for Plaintiff 

Please take notice that the foregoing Motion will be pre¬ 
sented to the Hon. Frank H. Myers, Judge of the Municipal 
Court, for hearing on the 26th day of January 1949 at 9: 30 
A.M. or as soon thereafter as counsel may be heard. 

J. Grahame Walker 

Order Overruling Additional Findings 

Session Resumed 
Wednesday, January 26,1949 

Judge Myers 

Motion for Additional Findings, denied 

• *••••••*• 

82 Amended Statement of Proceedings and Evidence. 

This matter came before the Court on January 6,1949 for 
hearing on defendant Edward B. Dewey’s Motion Attacking 
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Jurisdiction Over the Person and Sufficiency of Service of 
Process; whereupon defendant Edward B. Dewey and Jo¬ 
seph Oreto having been duly sworn, the following testimony 
was adduced: 

Edward B. Dewey testified that he had continuously re¬ 
sided at and occupied Apartment No. 6, 2500 Massachusetts 
Avenue, N. W., Washington, D. C. since early in the year 
1939 and that during that time he had maintained no other 
residence. He further testified that his elderly father occu¬ 
pied the premises with him and had not left the apartment 
during the year preceding January 6, 1949; on December 
21, 1948 witness and his father occupied said apartment 
and witness was actually on the premises during a part of 
said day; that on that day he heard no knock at the door of 
his apartment and that he first saw a copy of the summons 
issued in this case on the afternoon of December 21, 1948; 
that it was his practice each day to leave the apartment for 
at least three hours in the morning or afternoon, and that 
on returning in the afternoon of December 21,1948 he found 
the summonses in question posted on the apartment door 
with Scotch tape. 

Joseph Oreto testified that he was the deputy United 
States marshal and that he first received the copies for ser¬ 
vice on Friday, December 17, 1948. He first visited prem¬ 
ises Apartment 6,2500 Massachusetts Avenue, N. W., Wash_ 
ington, D. C. on Saturday, December 18, 1948 for the pur¬ 
pose of serving the summons; that he knocked with his fist 
on the door, although there was a knocker; that it was a 
fairly hard knock to which there was no response; 
83 that he returned to the apartment again on Decem¬ 
ber 20, 1948 upon which occasion he again failed to 
obtain a response to his knock upon the door in the same 
manner as he had knocked on the first occasion. He re¬ 
visited the premises on Tuesday, December 21, 194S, and 
after following the same procedure respecting knocking, he 
again received no response, whereupon he attempted to 
affix copies of the summons to the door with a thumbtack 
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but due to tbe fact that the door was of steel, he was unable 
to affix the copies. Thereupon he borrowed Scotch tape 
from a nurse in the apartment across the hall and flattened 
the two summonses against the door of the defendants* 
apartment and fastened the same with Scotch tape. Upon 
cross examination he testified that he made no effort to ring 
the bell upon any of the occasions on which he attempted to 
make service, but that he knocked forcibly upon the door on 
each occasion. 

/s/ Frank H. Myers 
Judge 

March 10, 1949 

This Amended Statement of Proceedings and Evidence 
approved by counsel for the plaintiff and the defendant. 

• *•••••••• 

19 Filed January 26,1949 

Motion for Summary Judgment 

Comes now the plaintiff and moves the Court to enter- 
summary judgment herein on the pleadings and affidavits 
filed herein, and exhibits referred to therein, in accordance 
with Municipal Court, landlord and tenant branch, Rule No. 
10. which makes Rule 51 of the general rules applicable 
thereto, for the following reasons: 

1. The Court has heretofore passed upon the first defense 
presented by denying the defendant’s motion to quash ser¬ 
vice of process and no new matter is presented therein. 

2. The second defendants* defense does not raise any 
genuine issue of fact, and the defendants cannot assert or 
make oath to any facts, which will constitute a defense to 
the plaintiff’s complaint. 

3. The complaint herein, the plaintiff’s affidavit attached 
hereto, made a part hereof and to which reference is hereby 
made, together with the exhibits stated and referred to 
therein shows that the plaintiff desires possession of the 
premises and legitimately requires it to live in, and she is 
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acting in good faith for her immediate and personal use as 
her residence; that her primary motive is her desire to 
reside therein rather than any desire to dispose the defen¬ 
dants. 

4. For other and further reasons as will be presented at 
the hearing hereof. 

Herman Miller 
Attorney for the Plaintiff 
800 H Street N.W. 

The Clerk will please set the above motion for hearing on 
Thursday January 27th, 1949 at 9:30 A.M. or as soon there¬ 
after as the same may be heard. 

Herman Miller 

• ••••••••• 

20 Filed January 26,1949 

Affidavit of Shannon Clark 

District of Columbia, ss: 

Shannon Clark, first being duly sworn, on oath deposes 
and says, in support of her motion for summary judgment 
herein, as follows: 

That she is presently the owner of the building located in 
the District of Columbia known as premises 2500 Massa¬ 
chusetts Avenue N. W. This building now consists of eight 
separate apartments, with two apartments on each floor. 
That apartment No. 6 is on the third floor and is occupied 
by the defendants. That on April 19th, 1948 a deed was 
executed, acknowledged and recorded conveying said prem¬ 
ises to her in fee simple, from Albert S. Corbin and his 
wife, and since that date, and to the date hereof, this affiant, 
in her own right, is the owner in fact and of record of said 
premises. A photostatic copy of said deed is filed as an 
Exhibit No. 4 and appears in the record in the Municipal 
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Court of Appeals for the District of Columbia on pages 136 
and 137 in the case of Thompson v. Clark. No. 696 of the 
Municipal Court of Appeals, and to which exhibit reference 
is hereby made, and which is requested to be taken and 
deemed as a part hereof. 

This deponent further says, for the reasons therein set 
forth, Case No. 659 of the Municipal Court of Appeals en¬ 
titled Dewey v. Clark, and to which case in said Court ref¬ 
erence is hereby made, and all of which is made part hereof, 
the defendants herein did not raise, as any issue, the ques¬ 
tion that this affiant did not desire possession of apartment 
No. 6 primarily for the immediate purpose of occupying 
said apartment No. 6 for her residence, in good faith, and 
said decision was not reversed for such reason. That there¬ 
after the defendants paid the rent accrued for said prem¬ 
ises and recognized this affiant as the owner and landlord 
of said premises, and there is no issue presented in this case 
of such facts. 

21 This affiant further deposes and says that she tes¬ 
tified, under oath, in the prior case between the pres¬ 
ent parties herein, in L and T case No. 208-148 and she does 
hereby refer to the transcript of her testimony therein and 
deposes and says that all of such statements are still true 
and exist, and for the reasons therein set forth desires pos¬ 
session of said premises for her use and her family’s imme¬ 
diate and personal use, in good faith, for their residence. A 
typical floor plan is attached hereto, made part hereof out¬ 
lined in red as to the premises she desires, marked “Plain¬ 
tiff’s Exhibit No. “A”, to which reference is hereby made, 
and which is made part hereof. This affiant further states 
that she testified further to her use of the said apartment 
No. 6 in the trial before this Court in L and T No. 204-012 
entitled Clark v. Thompson and her testimony was reported 
and filed in the Municipal Court of Appeals for the District 
of Columbia Case No. 696 aforesaid, and her intention as 
to the use of apartment No. 6 involved herein is the same, 
in that her primary motive in the request for such posses- 
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sion is for the immediate and personal use of her self and 
family, in good faith, for her residence. 

This affiant further states that prior to her acquisition 
of the premises her was not acquainted with, nor did she 
know the defendants or any of the occupants of apartment 
No. 6. 

This affiant further states that since her testimony given 
at the trial of L and T case No. 208-148 and as appears in 
the transcript of testimony in No. 659 of the Municipal 
Court of Appeals above referred to, and the testimony 
given by her in the aforesaid L and T case No. 204-012 and 
being No. 696 of the Municipal Court of Appeals, these fol¬ 
lowing facts have occurred which makes her requirement 
for the possession of the premises involved herein more 
imperative than ever. 

That she performed her contract to sell the premises 1057 
Twenty-sixth Road, South, Arlington, Virginia as required 
of her by her contract of sale, and by the terms of said sale 
she was required, and she did deliver possession of said 
premises to the vendee. In order to accommodate herself 
and her family she took accommodations in Hotel Roose¬ 
velt, 2102 - 16th., Street N. W., Washington D. C. until she 
could secure possession of the premises involved herein, 
and she and her family presently reside at this hotel at a 
cost of $15.00 per day. She states she has with her family 
resided at this location since, to wit; June 15th, 1948. 
22 That when she delivered up possession of premises 
1057 - 26th., Road South, Arlington she did not have 
any accommodations to deposit her furniture, furnishings 
and household belongings and she stored the same with 
American Storage Company, 2801 Georgia Avenue N. W., 
Washington D. C., where said furnishings, furniture and 
household belongings still remain stored at a cost of $74.00 
per month since, to wit: June 14th, 1948. 

This affiant further says that at all times, even prior to 
the signing of the contract to purchase the entire building, 
she had selected apartment No. 6 for herself and her family, 
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to be used in good faith, for her immediate and personal 
use as her residence, and that the exact same purpose and 
intention has at all times to the date of this affidavit pre¬ 
vailed, and such intention has, at all times, been her primary 
motive. 

This affiant further states that at no time has she ever 
signified in any manner, or advised any person, or acted in 
such way, that she did not desire possession of apartment 
No. 6 in the manner and for the purpose set forth herein. 
This affiant further states that has not created any corpora¬ 
tion for the purpose of converting the premises into an 
apartment building on a co-operative basis. This affiant 
admits that she has discussed such conversion of all of the 
other apartments, except apartment No. 2 and that she 
has offered all of the other apartments for sale on the basis 
of a co-operative apartment building, but she has never 
offered, discussed, hinted, or acted in any manner respect¬ 
ing apartment No. 6 to be sold or occupied by any other 
persons except herself and her family. She states that 
the defendants cannot make any affidavit of any kind that 
she has ever offered apartment No. 6 to any other person, 
nor can any affidavit be made by them that this affiant ever 
notified them, or anyone else that she did not desire the 
possession of Apartment No. 6 for herself and her family 
for their immediate and personal use and occupancy in 
good faith as their residence. She further says that all of 
the other apartments in said premises, except Apartment 
No. 2 have no connection with use and occupancy of apart¬ 
ment No. 6, and she has never asserted that she desired the 
use and occupancy of apartments therein except apartment 
No. 2. This affiant on her oath deposes and says that offer¬ 
ing the other apartments of the building for sale, except 
apartment No. 2 and 6 is different from offering the prem¬ 
ises involved herein for sale for co-operative use to others, 
and the defendants have no facts whatever upon which they 
can make such any affidavit. 
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23 This affiant further deposes and says that she has 
attempted to offer to the defendants the sale of any 

other apartment in the building in the co-operative, except 
apartments No. 2 and 6 and any other apartment not here¬ 
tofore promised, hut she has been informed and believes 
that the defendants have rejected such offer. 

This affiant further states that all of the said apartments 
are to be remodeled, modernized and substantially im¬ 
proved, thoroughly, and the cost of such items will run into 
a very substantial amount, the exact figure of which she 
cannot state in that the same has not been completed, but 
she states that such remodeling, modernizing and improve¬ 
ments have commenced in all of the apartments except No. 
2, 4, 5 and 6. That the costs thereof prevents any specula¬ 
tion, of any kind, and it is likewise necessary to remodel 
apartment No. 6 in the same manner before the plaintiff 
will occupy the same for herself and her family as their 
residence. 

/s/ Shannon Clash 

Subscribed and sworn to before me this 26th day of Jan¬ 
uary 1949. 

/s/ William I. Borbotjb, 

(Notary Seal) Notary Public D. C. 

• ••••••••• 

24 Filed January 31, 1949 
Affidavit of Edward B. Dewey 

District of Columbia, s$: 

Edward B. Dewey, being first duly sworn, on oath de¬ 
poses and says: that he is the Edward B. Dewey named 
defendant in the above entitled cause; that he is informed 
and believes, and therefore avers, that plaintiff Shannon 
Clark has offered and is offering the apartments in prem¬ 
ises 2500 Massachusetts Avenue, N. W., Washington, D. C. 
for sale without the reservation of any specific apartment 
or apartments, personally and through the media of pros- 
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pectnses and other advertising matter; that affiant is fur¬ 
ther informed and believes that plaintiff has as aforesaid 
solicited the purchase of apartments at 2500 Massachusetts 
Avenue, N. W. by the general public without restriction or 
reservation as to any particular apartment; that affiant is 
unable to learn the names and addresses of persons thus 
solicited and it will be necessary for affiant to take the depo¬ 
sition of plaintiff Shannon Clark for the purposes of devel¬ 
oping the afore-mentioned facts and placing them before 
the Court. 

Affiant further states that premises 2500 Massachusetts 
Avenue contains eight apartments and that five of said 
apartments are now vacant and without tenants and affiant 
is informed and believes that another apartment will be 
vacated on or about February 1, 1949; that four of the 
aforesaid vacant apartments, including the one about to be 
vacated, are identical in floorplan to Apartment No. 6, the 
premises involved herein; that affiant is advised by his 
counsel that the foregoing facts raise a genuine issue as to 
the plaintiff’s good faith and that affiant is entitled to 
interrogate plaintiff as to those matters. 

Edwabd B. Dewey 

Subscribed and sworn to before me this 29th day of Jan¬ 
uary, 1949. 

Notary Seal James T. Sheerer, Jr. 

Notary Public, D. C. 


Excerpts from Testimony and Proceedings 
Shannon Clark, witness: 

33 By Mr. Jackson: Q. Mrs. Clark, can you tell us 
how many of these apartments of 2500 Massachusetts 
Avenue, Northwest, are vacant at this timet A. Five. 
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35 By Mr. Jackson: Q. Where are you living now? 
A. At the Roosevelt Hotel. 

Q. Are yon or any of your family occupying any of the 
apartments at 2500 Massachusetts Avenue, Northwest, at 
this time? A. No, we are not. 


38 By Mr. Walker: Q. Mrs. Clark, I show you de¬ 
fendants’ Exhibit No. 1, which is the prospectus is¬ 
sued in connection with the apartments at 2500 Massachu¬ 
setts Avenue, Northwest. Was that prospectus prepared 

by you? A. It was prepared by my attorney. 

39 Q. It was prepared by your attorney? A. Yes, sir. 
Q. And approved by you? A. Yes. 

Q. Then what was done with it? I mean, was that circu¬ 
lated? A. I do not understand your term “circulated”. 

Q. WThat have you done with the prospectus? A. Most 
of them have been turned over to Miss Hill. 


49 By Mr. Miller: Q. You mentioned something 
about, in your direct examination, that when the re¬ 
pairs became rather heavy, that it was your intention to 
make a cooperative out of it? A. It became evident that 
that was the best way to get the building put in shape with¬ 
out it being too much of a burden on single ownership. 

Q. Was that after you acquired the property? A. Yes. 

Q. Could you give us any indication how soon after you 
acquired the property? A. I would say it was probably 
around March of last year, March, 1948. 


52 By Mr. Walker: Q. Mrs. Clark, have you entered 
into an agreement of sale with anyone for any of the 
apartments in the building? A. Yes, I have. 

Q. Which apartment is that? A. Apartments 1 and 7. 

Q. But, as I understand your testimony, the corporation 
has not as yet taken title to the property? A. That is right 
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Q. When did you take title to the property? A. In 1948, 
I do not remember the exact date. 

Q. Could you remember the month? A. April. 

Q. At that time were there any vacancies in the building? 
A. No, I do not think so. 

Q. Then there came a time when there was a vacancy. 
Which apartment was the first to be vacant, do you remem¬ 
ber? A. Number 3. 

Q. When was that? A. June, 1948. 

Q. Number 3, does that have the same floor plan as Num¬ 
ber 6? A. Yes. 

Q. Then there came a time when another apart- 
53 ment was vacant. Which one was that? A. I do not 
see any point in going through the whole rigamarole. 
Numbers 1, 3, 5, 7 and 2 are at present vacant. Correction 
on that; numbers 1, 2, 3, 7 and 8. 


72 Filed February 15,1949 

Memorandum Opinion 

This matter came on for argument on the motion filed by 
the plaintiff for a summary judgment on the pleadings, affi¬ 
davits, depositions and other exhibits filed in the above 
entitled cause. 

Rule 51 of the Civil Rules of this Court as made appli¬ 
cable by Rule 10 of the Landlord and Tenant Rules pro¬ 
vides : 

(a) Fob Claimant. A party seeking to recover upon a 
claim • • • may, at any time after the pleading in answer 
thereto has been served, move with or without supporting 
affidavits for a summary judgment in his favor upon all or 
any part thereof. 

• • • 

(c) Motion and Proceedings Thereon. * * • The judg¬ 
ment sought shall be rendered forthwith if the pleadings, 
depositions and admissions on file, together with the affida- 
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vits, if any, show that, except as to the amount of damages, 
there is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter of law. 

(d) Form of Affidavits; Further. Testimony. Support¬ 
ing and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible 
in evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated therein. • • • 

The Municipal Court of Appeals in the case of Schwartz 
v. Sandidge (No. 741) decided January 26,1949, said: 

“It has been well said that on a motion for summary 
judgment the burden of establishing the non-existence of 
any genuine issue of fact is upon the moving party, all 
doubts are resolved against him, and his supporting affi¬ 
davits and depositions, if any, are carefully scrutinized 
by the court.” 1 

73 The history of the procedure in this matter which 
involves seeking possession of apartment numbered 
6 in the apartment house at 2500 Massachusetts Avenue, 
Northwest, Washington, D. C. (and involved in a companion 
case seeking possession of apartment numbered 2 in the 
same premises from tenant Huston Thompson) is briefly 
as follows: 

Shannon Clark, the plaintiff in the present suit, filed pro¬ 
ceedings in the Landlord & Tenant Branch of this Court, 
L & T No. 208-148, to recover possession of Apartment 6 
from the present defendant Edward B. Dewey et aL The 
case was originally filed by the predecessors in title to the 
ownership of the apartment house at 2500 Massachusetts 
Avenue, Northwest, this city, and Mrs. Clark jointly, but, 
following a trial on April 28, 1948, before Judge Scott, an 
amendment was allowed to substitute Shannon Clark as 
plaintiff. Similar proceedings had been filed to obtain pos¬ 
session of Apartment 2 from tenant Huston Thompson, 

i McConchie v. Fealty Associates, 54 A(2d) 862; Sprague v. Vogt, 150 
F(2d) 795; Walling v. Fairmont Creamery Co., 139 F(2d) 318. 




being L & T Case No. 204-012, and on May 14,1948, before 
Judge Neilson, an amended complaint also was allowed in 
which Shannon Clark was the substituted plaintiff in lieu of 
a joint action by the sellers of the apartment house and 
Mrs. Clark. 

Both these cases were reversed by the Municipal Court 
of Appeals on September 21,1948, on the grounds that the 
amended complaint had been improperly filed. We are not 
concerned with this question here, but only with the good 
faith of the plaintiff Shannon Clark in seeking possession 
of Apartment 6 from the defendants Dewey in a subsequent 
suit against them filed on December 17,1948, following the 
reversal of the first action. 

It further appears uncontroverted that Mrs. Clark sold 
her house in Virginia by contract of sale dated March 18, 
1948, and that she bought the 2500 Massachusetts Avenue 
apartment house on April 19,1948, for the purpose of pro¬ 
viding a less expensive but yet sufficiently commodious place 
for the needs of her family. 

It further would appear to be uncontradicted that plain¬ 
tiff did not know the defendants until after she had acquired 
the apartment house and that she has need for accommo¬ 
dations for ten persons, including two domestics and their 
child. 

Defendants contend in the affidavit of Edward B. 
74 Dewey filed January 31, 1949, that ‘* he is informed 
and believes, and therefore avers, that plaintiff Shan¬ 
non Clark has offered and is offering the apartments” for 
sale without reservation and that this fact constitutes an 
element of bad faith on her part in seeking possession of 
Apartment 6 for her own use and occupancy. 

Some contention is also made with respect to the need 
of this particular apartment or of two apartments for the 
immediate use of herself and family as a dwelling. Plain¬ 
tiff is now housing her family temporarily at a hotel in 
this city, pending securing possession of both apartments 
(Apartment No. 2 has now been vacated) and the comple¬ 
tion of certain necessary repairs to both apartments. 
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The Municipal Court of Appeals has held that an inten¬ 
tion to use part of a residence as a dental office, or to rent 
portions to roomers, does not negative an honest purpose 
to use and occupy the premises as the owner’s dwelling. Nor 
is there a yardstick by which the size of the house may be 
proportioned to the number of persons included in the 
owner’s family. 2 It has been further held that the land¬ 
lord is entitled to claim possession for her personal use, 
although such use will not result in an actual physical 
occupancy of the premises by the landlord personally but 
by a nurse who will look after the landlord. 3 Servants are 
held to be members of the family unit. 

The Court has carefully examined the affidavits of the 
parties, the pleadings and the depositions of the plaintiff 
Shannon Clark and her rental agent, Frances Powell Hill 
the testimony in the prior two suits before Judges Scott 
and Neilson and, aside from the allegations of the de¬ 
fendant Edward B. Dewey “upon information and belief”, 
there is no statement of evidence to show any basis for a 
charge of bad faith on the part of plaintiff in seeking pos¬ 
session of Apartment 6, or, to state it affirmatively as re¬ 
quired by Section 5(b)(2) of the Rent Act, there is no genu¬ 
ine issue of fact on the question of plaintiff’s good faith in 
seeking immediate possession of Apartment 6 for her own 
use and occupancy. 

The Schwartz v. Sandidge case, supra , is authority for 
the principle that “it is not enough for an affiant to state 
that he has personal knowledge of the facts asserted, but 
he must state facts in detail which show that he has per¬ 
sonal knowledge” as required by Rule 51(d). The defen¬ 
dant has not done so and his affidavit therefore has little 
force. 

2 (general law and roomers) Shaffer v. Bowes, I>. C. Mun. App., 31 A(2d) 
690; Colwell v. StonebraJcer, D. C. Mun. App., 31 A(2d) 866, 867; Klein v. 
Fields et ux, D. C. Mun. App. 32 A(2d) 398, 399; (dental office) Heindrich 
v. Dismas — Aruti, D. C. Mun. App. 42 A(2d) 138. 

3 Manogue v. Heilbroner (No. 735) - A (2d) -, decided 

January 31, 1949. 
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Mrs. Clark has always averred at any time that she has 
been questioned that she sought the new accommodations in 
the apartment house for her own use as a dwelling for 
her family and for her servants. The mere placing of 
apartment units for sale to prospective purchasers on a 
co-operative plan of ownership does not detract from that 
good faith even though the prospectus does not specifically 
withhold Apartments 2 and 6 from the public offering. 
These two apartment units were never offered to any per¬ 
son, not even to the tenants thereof. 

There has been no evidence offered by the defendants 
to rebut this affirmative evidence of good faith or to raise 
an issue for determination by trial. 

Under the circumstances, the Court is impelled to find 
that there is no genuine issue as to any material fact and to 
rule as a matter of law that plaintiff is entitled to a finding 
of possession. Accordingly, motion for summary judgment 
is granted as of this date. 

Date: February 15,1949. 

Frank H. Myers 
Judge 

February 15,1949 
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77 Filed February 17,1949 

Notice of Appeal 

Notice is hereby given that Edward B. Dewey appeals 
to The Municipal Conrt of Appeals for the District of 
Columbia from the judgment of this Conrt entered on the 
15th day of February 1949. 

Name and address of 
attorney to be served: 

Herman Miller, Esq. 

800 H Street N. W. 

Washington, D. C. 

Attorney for Plaintiff 

E. Hilton Jackson 

J. Grahame Walker 

John W. Jackson 

Attorneys for Defendant 
626 Woodward Building 
Washington, D. C. 

February 17,1949 

Notice of Appeal mailed to Herman Miller, Esq. and de¬ 
livered to Judge Myers and Mun. Ct. App. D. C. 

/s/ C. A. Clements 
Deputy Cleric 
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Opinion 


THE MUNICIPAL COUBT OF APPEALS 
FOB THE DISTBICT OF COLUMBIA 

No. 795 

Edward B. Dewey, appellant. 


v. 

Shannon Clabk, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued May 2,1949 Decided June 20,1949) 

J. Grahame Walker , with whom E. Hilton Jackson and 
Jotm W. Jackson were on the brief, for appellant. 

Hermcun Miller for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, As¬ 
sociate Judges. 

CAYTON, Chief Judge: This appeal is from a summary 
judgment awarded appellee (plaintiff below) for possession 
of Apartment 6 in the building 2500 Massachussetts Ave¬ 
nue, Northwest. Because the records in two earlier trials 
and the appeals therefrom 1 were incorporated in whole 
or in part in the record here, a recapitulation of the pro¬ 
ceedings is necessary here. All three cases involve the same 
owner and apartment house and two of them involve the 
same parties. 

In January 1948 appellee Mrs. Clark signed an agree¬ 
ment to purchase 2500 Massachusetts Avenue, Northwest, 
a building containing eight large apartments, two to a floor 
and almost identical in floor plan. The purchase price was 

1 Dewey v. Cleric, D. C. Mxxn. App., 61 A. 2d 476, 76 W. L. B. 1103; Thomp¬ 
son v. dark, D. C. Mon. App., 61 A. 2d 477, 76 W. L. R. 1104. 







30 


$200,000 of which $50,000 was paid at settlement, with an 
outstanding first deed of trust for $100,000 and the remain¬ 
der secured by a second mortgage. Part of that contract 
provided: “The purchaser requires for her own use and 
occupancy the third floor apartment on the East end of the 
building, [Apartment No. 6, the one in dispute here] and 
the first floor apartment on the East end. ” [Apartment No. 
2, the apartment under litigation in Thompson v. Clark, 
supra.] Settlement was made on April 19,1948. 

Notice to quit was duly served, followed by a suit for pos¬ 
session of Apartment No. 2, filed in the name of the former 
owners, in behalf of Mrs. Clark. After numerous motions 
were argued, the original suit was dismissed with leave 
being granted to Mrs. Clark to amend and sue as the real 
party in interest. Accordingly after acquiring title she 
filed an “Amended Complaint” for possession and the case 
was tried before a jury, which decided in her favor. Judg¬ 
ment for Mrs. Clark was entered on June 9. Meanwhile 
the same steps were taken in regard to Apartment No. 6 
occupied by appellant Dewey. That case was tried to the 
court and resulted in a finding and judgment for Mrs. 
Clark. 

Both cases were appealed to this court and we orderd re¬ 
versals on the ground that the amended complaint in each 
case was an “attempted substitution of a different factual 
basis from that relied on in the original complaint and this 
difference rested on facts occurring after filing of the orig¬ 
inal complaint. ’ ’ 2 In the trial of the Dewey case the de¬ 
fense in the trial court and the appeal were based solely on 
this procedural point. The opinion of this court did not 
consider or discuss the implied finding of good faith by the 
trial court. 

In the Thompson case, the issue of good faith was deter¬ 
mined by the jury and was one of the alleged errors on 
appeal, though, as in the Dewey case, it was not considered 
by us. 


2 Dewey V. Clark, supra. 
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From the record in the Thompson trial, which incorpo¬ 
rated the record of the prior Dewey trial, it appears that 
the following facts were introduced into evidence. Mrs. 
Clark and her husband, an Admiral in the Navy, had orig¬ 
inally lived in Kenwood, in a large house adequate for their 
household, which comprised the couple themselves, two 
daughters of the Admiral, two servants and their child, and 
intermittently at least, the son of Mrs. Clark, his wife and 
child. Later they sold that house and looked for an apart¬ 
ment. Not finding an adequate one they bought a smaller 
home in Virginia, to occupy on a temporary basis. In Jan¬ 
uary 1948, as we have said, she bought the apartment build¬ 
ing at 2500 Massachusetts Avenue, Northwest. 

The Clark family expected that this building would sat¬ 
isfy their somewhat unique housing problem. They in¬ 
tended to occupy two apartments themselves, No. 6 for 
their own use and No. 2 for Mrs. Clark’s son and family, 
for their servants, and for an office for Mrs. Clark for her 
extensive business interests and for the management of the 
apartment. They then intended to continue renting the 
remainder of the building. On March 18,1948, she sold the 
Virginia property and has since June of that year been 
living in a local hotel 

During the trial of the first case there was an effort by 
cross-examination to question the good faith of the couple 
in seeking possession of both apartments. To this end 
Mrs. Clark was questioned and admitted that one of the 
daughters attended boarding school and only infrequently 
visited the couple; that she did not intend to charge Mrs. 
Clark’s son or his family rent. The couple’s plans for the 
use of both apartments, Nos. 6 and 2, were extensively 
covered; also their anticipated use of each room, and their 
plans for renovation and redecoration. Mrs. Clark by her 
testimony, as well as by written documents in evidence, 
consistently maintained that she was seeking apartment 
No. 6 for her own individual personal use and occupancy. 
In the Thompson case, as we have seen, the jury decided in 
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favor of Mrs. Clark, for possession of Apartment No. 2. In 
the Dewey case, the trial judge granted Mrs. Clark posses¬ 
sion. 

After reversal by this court, a new action was filed by 
Mrs. Clark against Dewey December 17, 1948, again seek¬ 
ing possession of apartment No. 6. This time he challenged 
the validity of the service of process, and also denied that 
Mrs. Clark desired possession for her personal use and oc¬ 
cupancy, in good faith. He charged that she had purchased 
it as a speculation, that she proposed to turn the building 
into a cooperative and was offering the premises in dispute 
for sale. After arguments on several motions affidavits 
were filed by the parties. In Mr. Dewey’s affidavit he al¬ 
leged on information and belief that Mrs. Clark was offer¬ 
ing all the units in the building for sale on a cooperative 
basis, and he recited that it would be necessary to take her 
deposition in order to develop the facts and place them 
before the court. Accordingly the deposition of the plain¬ 
tiff was taken, and also that of her real estate agent. Upon 
the basis of the pleadings, affidavits, depositions, documen¬ 
tary evidence, and the records in the previous two cases, 
the trial judge awarded a summary judgment to Mrs. Clark 
for possession of the apartment. 

Appellant challenges the validity of the service of the 
summons upon him, on the ground that such summons was 
delivered by posting on his apartment door, and that such 
service is only authorized * 1 if no one be in actual possession 
of premises or residing thereon.” Code 1940, 11-736. He 
contended that someone was in actual possession of the 
premises and residing thereon at the time of the service. 
It was shown that the deputy marshal received the copies 
for service on Friday, December 17, 1948; that he endeav¬ 
ored to make service on the following day by knocking on 
the door of the apartment but received no response; that 
he left the building and returned on the following Monday, 
again knocking on the door and again receiving no re¬ 
sponse. He later returned in a third effort to effect service 



33 


and again received no response to his knock, and it was then 
he posted the notice on the apartment door. There is no 
dispute that the defendant found the summons fastened to 
the door the same afternoon and received the same into his 
possession. We think there is no question that the require¬ 
ments of the statute as to service were satisfied in this case. 
See Etelson v. Andre, D. C. Mun. App., 61 A. 2d 806, 77 
W. L. E. 7. 

In support of his contention that Mrs. Clark purchased 
the property as a speculation, and not for her own use, Mr. 
Dewey brought into evidence the fact that a provisional 
organization of a cooperative apartment association had 
been made. He pointed to several advertisements in local 
newspapers offering units for sale, as well as the sales 
prospectus and proposed contract of sale. He contends 
that the failure to specifically exempt apartments Nos. 6 
and 2 shows that the intent was to sell these as well, and 
that the offer was made to the general public without re¬ 
striction. But Mrs. Clark specifically denied that she had 
ever offered either apartment No. 6 or 2 for sale to anyone 
orally or in writing. Further she points to the fact that it 
was not necessary to exempt them in the advertisements 
since she would own all the stock in the cooperative until 
she sold shares representing the other apartments. Fur¬ 
ther, she had offered Dewey the right to purchase any 
apartment in the building except the two she was reserving 
for her personal use. She also denied that she ever au¬ 
thorized the sale of either apartment, and in this she was 
corroborated by her real estate agent. This agent was 
given an exclusive contract and was authorized to sell all 
but the two exempted ones. Also, this agent had prepared 
the advertisements and had never been given authority to 
offer the two apartments for sale. Furthermore, none of 
the advertisements upon which Dewey placed much em¬ 
phasis offered more than three of the eight apartments, a 
fact which by itself effectively negatives his contention. 
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In regard to the organization of the cooperative associa¬ 
tion, it was testified that the idea came to Mrs. Clark ap¬ 
proximately six months before this trial, and the organiza¬ 
tion was incorporated in Maryland in January 1949. This 
plan was devised as the best way to get the building into 
shape without too great a financial burden being placed on 
single ownership. As of the date of the summary judgment 
the cooperative did not as yet have the title to the property. 
This was because the property was not to be conveyed until 
completion of repairs. The price of the property to the 
asosciation is to be $390,000 (it was purchased originally 
for $200,000), represented by eight certificates, each repre¬ 
senting Ys interest in the property. Each was to be sold at 
$50,000 except the two first floor apartments which would 
be priced at $45,000 each. Half would be paid at the time 
of sale, with the remainder due in 10 years, in a lump sum 
without interest. 

Other pertinent features of the cooperative plan include 
the assignment of the certificates back to Mrs. Clark to se¬ 
cure the second half of the purchase price. She would pay 
off the outstanding deeds of trust and each purchaser 
would be saved harmless against any default, the balance 
of the purchase price not becoming due until the property 
is free. She has entered into agreements as to only two of 
the apartments under this proposal, but as yet the sale to 
the association is still in an executory stage. 

It was also disclosed that six of the apartments have be¬ 
come vacant during the past year of litigation, with another 
about to become so, and that Mr. Dewey is the only hold¬ 
over tenant. In support of her desire for this unit from the 
beginning, Mrs. Clark said she wanted an eastern exposure, 
high in the building but not directly under the roof, so as to 
escape summer heat. Although other units are available, 
she has refused to move into any but the ones she origin¬ 
ally requested almost a year and a half ago. 

Upon a consideration of all the facts and circumstances 
outlined above, we rule that the trial judge was correct in 


granting judgment for Mrs. Clark. She has sought the 
apartment occupied by defendant Dewey for over a year for 
her own personal use and occupancy. By no evidentiary 
medium was it made to appear that she sought apartment 
No. 6 for any reason other than for her personal residence, 
and in complete good faith. In this proceeding the defend¬ 
ant says that the formation of the cooperative is evidence 
of bad faith and that the advertisements do not exempt the 
two apartments in question. However, it nowhere appears 
that either of these two apartments was ever offered to 
anyone. It results that there was nothing more than a 
denial by defendant, and no real issue for determination 
by trial. 

It is true that this court has held that the good faith of a 
landlord seeking possession of a dwelling under the Bent 
Act is ordinarily a question for the trier of the facts. But 
this is when there has been substantial evidence presented 
challenging the good faith; it is then that a question of fact 
arises for determination. 3 Here there was none. 

We have also held that the availability of other quarters 
does not necessarily constitute had faith, 4 and that the fact 
that the landlord would re-rent part of the premises does 
not impugn his good faith. 5 Also, that when the owner has 
several properties, the choice of occupancy is with him. 6 

In Schwartz v. Sandidge , D. C. Mun. App., 63 A. 2d 869, 
77 W. L. R. 292, construing Municipal Court Rule 51(d), 
we held that “on a motion for a summary judgment the 
burden of establishing the non-existence of any genuine 

3 Staves v. Johnson, I>. C- Mun. App., 44 A. 2d 870, 73 W. L. R. 1092, and 

t'awpn cited; Olessoff v. Osbourn, D. C. Mun. App., 47 A. 2d 514, 74 W. L. B. 
674. In the latter case no such substantial evidence was presented and the 
decision of the trial court was reversed in favor of the landlord. There an 
intent to rent out part of the premises and to bring in relatives was held not 
to negative the good faith of the owner. , 

4 Colwell v. Stonebrdker r D. C. Mun. App., 31 A. 2d 866, 71 W. L. B. 280. 

5 Klein v. Fields, J>. C. Mun. App., 32 A. 2d 398, 71 W. L. B. 783; Heindrich 
y. Dimas-Aruti, D. C. M un. App., 42 A. 2d 138, 73 W. L R. 461; Olessoff v. 
Osbourn, supra 

3 Shaffer v. Bowes, D. C. Mun. App., 31 A. 2d 690, 71 W. L. R. 136; Downs 
y. Karsh, D. C. Mun. App., 33 A. 2d 690, 71 W. L. R. 909; McSweeney y. 
Wilson, D. C. Mun. App., 48 A. 2d 469, 74 W. L. R. 775. 
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issue of fact is upon the moving party, all doubts are re¬ 
solved against him, and his supporting affidavits and depo¬ 
sitions, if any, are carefully scrutinized by the court.” 7 
Considering the entire case by these tests we are clear in 
our belief that there was not material issue presented upon 
which a trial of the case could properly be had. Seldom, 
on a motion for summary judgment, are all the essential 
facts and surrounding circumstances brought out with such 
completeness and clarity as was done in this case. But here 
the pleadings, records, affidavits, depositions and other doc¬ 
uments graphically established that plaintiff required the 
premises in good faith for her personal occupancy. And 
defendant’s challenge of plaintiff’s claim was entirely with¬ 
out substantial support. 

Affirmed. 

7 Citing among others, McConehie v. Realty Associates, D. C. Mun. App., 54 
A. 2d 862, 75 W. L. B. 1101; Sprague v. Vogt, 8 Or., 150 F. 2d 795; Walling 
v. Fairmont Creamery Co., 8 Cir., 139 F. 2d 318. 
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APPELLEE’S BRIEF 


STATUTES AND RULES OF COURT INVOLVED 
Landlord and Tenant Branch Rules of Court 

RULE 10 (ADOPTED October 22nd, 1947) 
Applicability of Certain Class “A” Rules 

The following Class “A” Rules included in Section 1 of 
the rules of this Court shall apply to the Landlord and 
Tenant Branch of this Court: 

• • • Rule 51 • # •. 


RULE 7 (Adopted October 22nd, 1947) 
Verification, Pleadings and Motions 
(a) Any party entitled to a jury trial and desiring the 
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same shall file a demand for such a jury trial, signed by 
the party of his attorney of record, accompanied by the 
fee herein provided, * • *. Such demand shall be filed not 
later than the time for appearance of the defendant * * *, 
and if made by the defendant must be accompanied by an 
answer, under oath of the defendant or his agent setting 
out the facts upon which his defense is based. (Italics 
supplied.) 

RULE 7 (Adopted June 7, 1944) 

Any party entitled to a jury trial and desiring the same 
shall file a demand for such jury trial signed by the party 
of his attorney of record accompanied by a deposit of fee 
herein provided * # # . Such demand shall not be filed later 
than the time for appearance of the defendant stated in the 
notice • • • and if made by the defendant must be accom¬ 
panied by an answer of the defendant or his agent setting 
out the facts upon which his defense is based. 

SUMMARY OF ARGUMENT 
I 

There was substantial compliance with the provisions of 
Title 11-736 of the D. C. Code of Law (p. 17 Appellant’s 
brief). This is a special statute and when three efforts on 
different days are made by the deputy marshal to serve the 
complaint and summons, he was required to post the same, 
when he could not find the defendant, nor any person above 
the age of 16 years. 

n 

A. The provisions of the Emergency Rent Act (Title 
45-1605 D. C. Code Appellant’s brief p. 17), did not change 
any provision of procedure and did not eliminate the appli¬ 
cability of the summary judgment Rule (Rule 51 Municipal 
Court rules, Appellant’s brief p. 18). When viewed in con¬ 
nection with the history of the establishment of Rule 10 of 
the Municipal Court Rules, landlord and tenant branch (p. 1 
supra), which makes Rule 51 applicable to landlord and 
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tenant proceedings, its express purpose was to require tlie 
defendant to set forth facts, which if true, would constitute 
a defense, and not merely an unsupported conclusion that 
the plaintiff was not acting in good faith. (See Rule 7 of 
the Municipal Court Rules, landlord and tenant branch, 
p. 2 supra). 

B. The record does not contain any evidence whatsoever 
challenging good faith of the appellee, and the appellant 
failed to adduce the facts which he alleged constituted bad 
faith, under the depositions taken by him of the appellee 
and Frances Powell Hill, or in any other manner. 

Ill 

The Court did not look outside the record nor did it base 
its decision of extraneous matters. This point was not 
presented nor raised either in the trial Court, nor the 
Municipal Court of Appeals, and the matter referred to in 
this point was before both Courts. 

ARGUMENT 

I 

There Was a Substantial Complaint with the Statute 

While the record may contain evidence that the appellant 
resided on the premises at the time of the posting of the 
summons, this fact was not known to the deputy attempting 
to make service. The process in landlord and tenant cases 
is served under Title 11-736 D. C. Code which is a special 
statute applying only to service of landlord and tenant 
process. General process is, in any other case, served under 
the provisions of Title 13-101 D. C. Code. The purpose 
of this special statute is to be considered in the light of 
the summary nature of the proceeding, to recover possession 
of the real estate. 

The appellant has misconstrued the statute by reading 
into it the word “only”. By such addition he argues that 
posting can only be made when no one is in actual posses- 
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sion of the premises, or residing thereon, literally. A criti¬ 
cal examination of the statute immediately indicates that 
there is no requirement for personal service on the defend¬ 
ant, and the word “personal” is entirely absent. Methods 
other than personal service may be resorted to if the de¬ 
fendant has left the District of Columbia “or” cannot be 
found. The substituted service may be made then if the 
defendant cannot be found. There is no requirement that 
the deputy attempting service ascertain that the defendant 
has left the District, it is sufficient if the deputy cannot 
find the defendant. In such cases it is clear and unambigu¬ 
ous that if the defendant, although he resides on the prem¬ 
ises and sees fit not to answer the door, or secrete himself, 
in so far as the deputy is concerned the defendant cannot 
be found and therefor the other methods of service can be 
made. The same reasoning must apply to the second part 
of the statute. To follow the argument of the appellant, 
although the defendant need not be served personally in 
case he cannot be found, before posting can be permitted, 
there must be personal service upon any person who may 
be in possession of, or residing in the premises, regardless 
of the fact that the deputy cannot find such person. In this 
case the deputy’s attempt proves the futility of making the 
requirement as argued by the appellant. The deputy went 
to the premises on three different occasions on three dif¬ 
ferent days. If personal service is not required by the 
statute on the defendant, and the other methods can be 
made if he cannot be found, why does not the failure to 
find the person above the age of 16 years who might reside 
on the premises or is in possession thereof but who cannot 
be equally be found disqualify the deputy from posting? 
It seems that in so arguing the appellant puts a greater 
burden upon the marshal in finding the person above the 
age of 16, than is required in his attempt to locate the 
defendant himself. 

The argument of the appellant puts an even greater 
burden upon a very busy Court. This Court has taken 
notice of the hundreds of cases filed in the landlord and 


5 


tenant branch of the Municipal Court. 1 To require the 
marshal to be the guarantor of his assertion that the prem¬ 
ises are not occupied by any person above the age of 16 
years or are they are not in such person’s possession re¬ 
gardless of the effort made, and thereby encouraging all 
defendants in these kinds of possessory actions to secrete 
themselves and those who reside in the premises, would be 
a construction never contemplated, but would bring about a 
disorganization of the landlord and tenant court. 

We state that in view of the fact that the appellant did 
actually receive the copy of the complaint and summons 
and came into possession of it on the same day it was posted 
does not show any prejudice, but comes within this Court’s 
criticism in Kass v. Baskin, supra , when it observed that 
some parties’ effort is devoted to avoiding justice rather 
than obtaining it. 

The cases cited by the appellant of Doherty v. Kalmbacli, 
66 App. D. C. 322, 87 F. 2d 539, and Thompson v. Tanner , 
53 App. D. C. 3, 287 F. 980, are both not landlord and tenant 
cases construing the statute herein involved, and even if 
they are deemed controlling, the holding in each of them 
has not been violated in this case, as the deputy substan¬ 
tially complied with all of the requirements. 

n 

/ 

The Court Did Not Err in Granting Summary Judgment 

A. The appellant demanded a trial by jury. Rule 7 of 
the landlord and tenant rules (p. 2 supra) requires that if 
any party entitled to a jury trial makes such a demand the 
same must be accompanied by an answer “under oath of 
the defendant or his agent setting out the facts upon which 
his defense is based” Both the answer and the affidavit 
of the appellant shows that the appellant was not possessed 
of any facts upon which his conclusion is based, and he 
admits this by requesting a deposition of the appellee “for 


l Kass v. Baskin, 82 U. S. App. D. C. 385, 164 Fed. (2d) 513. 
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the purpose of developing the aforesaid facts and placing 
them before the Court.” 

Answering the appellant’s points categorically, the ap¬ 
pellee states: That the District of Columbia Emergency 
Rent Act did not create any remedy or any procedural 
rights. It did not affect the type of complaint, the kind of 
service, the rules governing trial of cases, nor the require¬ 
ments of service of notices to quit. It is merely a bar and 
a temporary measure brought about by the national emer¬ 
gency. 2 Therefore all practices and procedures prevailing 
prior to or during the Rent Act’s existence are in full force 
and effect. The apparent argument of the appellant is 
that he need only to assert a conclusion, unsupported by 
any facts, and that entitles him to a jury trial. Such argu¬ 
ment encourages the filing of jury demands regardless of 
the foundation of the facts upon which such conclusion is 
based. It has the effect regardless of the surrounding facts, 
regardless of the conditions, and regardless of the fact that 
there is no basis to assert lack of good faith for a defend¬ 
ant merely to say “I don’t believe you are acting in good 
faith ’ ’ and hence a jury trial. Such a condition would per¬ 
mit the wildest kind of speculation and permit juries to 
deny possession merely based on sympathies, passions and 
prejudices, because in all such trials, even if no facts are 
produced by the defendant, there never could be a new 
trial, nor the granting of any motions for new trials nor 
judgment n. o. v. 

To prevent just such needless trials the Judges of the 
Municipal Court, when it became apparent that the aggra¬ 
vated conditions involving jury trials in the landlord and 
tenant branch were being created, took steps to require 
issues of fact to be presented by the pleadings. Rule 7 of 
the landlord and tenant rules of the Municipal Court 
adopted June 7th, 1944 and effective October 2nd, 1944 
(p. 2 supra) did not require the answer to be under oath, 
but the same Rule 7 (p. 2 supra) adopted October 27, 1947 


3 Shaffer v. Bowes, 31 At. (2d) 6, 71 W. L. R. 136. 
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and effective November 15th, 1947 was amended by requir¬ 
ing the answer to be under oath. The aforesaid Rule 7 in 
1944 did not contain the right to move for summary judg¬ 
ment and such a rule is entirely absent, but in the 1947 rules 
Rule 10 (p. 1 supra) such rule is included. The obvious 
reason for both of the above changes was to prevent mere 
conclusions, where there was no basis of fact, to obtain a 
jury trial. 

The reason for inclusion of the requirement of good faith 
was similar to the reasons which compelled the inclusion 
of all of the other requirements such as “personal use” or 
“immediate use” or the requirement that the plaintiff de¬ 
sires the premises for “his residence”. The same kind of 
argument could be applicable to these other requirements, 
if the appellant is correct. He could, under his argument 
say, “while I have no proof or facts which I can allege, I 
don’t believe you are going to use the premises for your 
personal use, or for your immediate use, or for your resi¬ 
dence”. Merely by such denials not based upon proof nor 
fact, but merely upon a belief, a trial is required. If this 
be correct, then the summary judgment rule could never be 
applicable to landlord and tenant cases. It would result in 
a construction of the temporary statute created to meet a 
national emergency, as creating procedural rights, not ex¬ 
pressly contained therein. 

A long line of cases by the Municipal Court of Appeals 
for the District of Columbia decided almost immediately 
after the passage of the Rent Act if the appellant’s argu¬ 
ment is correct, would be destroyed. This line of cases has 
prevented evasion of the statute, and has worked with 
justice and protected tenants where they had basis for such 
claims. The first case decided by the Municipal Court of 
Appeals was Shaffer v. Bowes, 31 At. 2d 6, 71 W. L. R. 136, 
where the trial Court found as a matter of fact there was 
an absence of good faith, and such determination was re¬ 
versed. There was no evidence overcoming the plaintiff’s 
good faith. 

Another case, Downs v. Karsh, 33 At. 2d 620, 71 W. L. R. 
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909, where a landlord residing on one house owned by her, 
desired possession of another 15 room house, in which she 
would occupy only 3 rooms was reversed in favor of the 
landlord where the tenant won a verdict in the trial court 
based on good faith. 

Another case of Olessof v. Osbourn, 47 At. 2d 514, 74 
W. L. R. 674, was likewise reversed on a question of good 
faith. In this last case the Municipal Court of Appeals 
stated as follows: 

“If the trial judge predicated his decision upon the 
failure of the plaintiff to bring herself within the above- 
named section (Code Title 1605) he was in error. 
There was no evidence to contradict her good faith or 
her need of the property for her personal use and oc¬ 
cupancy as a dwelling.” 

“1711011 there is substantial evidence challenging the 
good faith of the landlord, a question of fact is raised 
for determination of fact by the jury or trial Court. 
* * * But there was no challenging evidence in this 
case. From what we have said it seems clear that no 
question of mere weight of evidence was here involved; 
that there was nothing inherently incredible in the 
plaintiff’s showing; that the uncontradicted facts 
brought her under the protection of the Rent Act and 
that she was entitled to judgment.” 

This same kind of decision was made in McSweeney v. 
Wilson, 4S At. 2d 469, 74 IV. L. R. 775. In this last case the 
Court furthered the principle that “In absence of such 
challenging evidence no jury question was presented,” and 
the Court reversed the verdict of the jury on the question 
of good faith. 

In Re snick v. Hammond, 61 At. 2d 495, 76 IV. L. R. 1001, 
a jury’s verdict on good faith was reversed and the Court 
stated u more than mere suspicion is required to rebut 
affirmative evidence of good faith.” 

The matters of fact were in upmost detail before the 
Trial Court and the Municipal Court of Appeals. The com¬ 
plete record of testimony under which a severe searching 
cross-examination was made was in the record. Thompson 
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v. Clark, 61 At. 2d 477, 76 W. L. R. 1104. The appellant 
had a full opportunity of cross-examination of the appellee 
as requested by his deposition, and such deposition totally 
failed to support his conclusions made upon information 
and belief that the appellee had offered Apartment No. 6 
for sale without restriction as alleged. What more could 
have been produced by the appellant? He had the oppor¬ 
tunity to do so and completely failed. It was because of 
all of the evidence of the former trials, the full and com¬ 
plete affidavit of the appellee (Appellant’s App. 16 to 20) 
and nothing to contradict them by the defendant except his 
affidavit based upon information and belief which compelled 
the Municipal Court of Appeals to state: 

“Seldom, on a motion for summary judgment, are all 
the facts and surrounding circumstances brought out 
with such completeness and clarity as was done in this 
case. But here the pleadings, records, affidavits, depo¬ 
sitions and other documents graphically established 
that the plaintiff required the premises in good faith 
for her personal occupancy. And defendant’s challenge 
of the plaintiff’s claim was entirely without substantial 
support.” 

Whatever belief the appellant had that the appellee was 
going to sell the apartment without reservation was com¬ 
pletely dissolved on cross-examination of the appellee and 
her agent. Such attempt did not support this defense, but 
to the contrary more emphatically established that the ap¬ 
pellee’s actions were to the contrary. The appellant argues, 
nevertheless, regardless of the clear showing by the appellee 
and regardless of the fact that he did not develop the claim 
of his defense nor establish “the names and addresses of 
persons thus solicited” there was an issue of fact from 
which the jury could conclude the absence of good faith. 

In Garret Biblical Institute v. American University, 163 
F. 2d 265, 82 IT. S. App. D. C. 265, cited by the appellant, 
asserts generally the proposition that mere denials will not 
defeat a summary judgment, but in that case the source of 
the contents of the movant’s motion was not disclosed, 
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while on the other hand the appellant’s denial contained 
the further allegation that the fund was created for specific 
purpose of financing the Swift Fellowship and for no other 
purpose; that the conclusions do not compel, as a matter of 
law, the contention of the appellee. This is different than 
the case at bar, for an examination of all of the pleadings, 
documents, affidavits here compels the conclusion that the 
appellee desired possession in good faith. 

The appellant’s argument that he was entitled to have 
the appellee viewed by the jury as regards to credibility 
applies equally to all cases where summary judgment is 
granted. The summary judgment rule is intended to pre¬ 
vent trials unless the opposite party has some facts which 
create an issue, and not in cases where he has no facts 
whatever, but some hope based upon a jury’s speculation 
of sympathy, passion or prejudice. 

It must be borne in mind that in the prior trial the ap¬ 
pellee being subjected to a complete and minute cross- 
examination the jury found good faith existed, and it is 
significant that in a prior case which was reversed on strict 
severe technical grounds the appellant himself did not even 
challenge the good faith of the appellee. (See Dewey v. 
Clark , 61 At. 2d 475, 76 W. L. R. 1103). 

What greater admissions, more facts elicited, damaging 
statements, and more important matter did the appellant 
believe he could adduce before the jury on cross-examina¬ 
tion of the appellee than he did on the deposition? It was 
evident that the entire defense was based upon the fact 
that the appellee had offered and is offering the apartments 
without reservation of any particular apartment, and that 
he was “unable to learn the names and addresses of the 
persons thus solicited and it will be necessary for the affiant 
to take the deposition of the plaintiff Shannon Clark for 
the purposes of developing the afore-mentioned facts and 
placing them before the Court.” How could such matter be 
brought out more effectively before a jury than before the 
deposition? Either the appellee had so offered and knew 
the names and addresses, or she did not? The cross-exam- 
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ination made it crystal clear that no such circumstances or 
facts ever existed. This is entirely foreign to credibility. 
The appellant’s right of cross-examination was not abridged 
or impaired in any manner, and even by minute inquiry the 
appellant failed in any respect to develop any suspicion of 
any names or addresses of any proposed or prospective 
purchaser. 

B. The record did not contain any challenging evidence 
of appellee’s good faith. 

The appellee did not state in either her affidavit nor her 
cross-examination in the deposition that she had deter¬ 
mined to convert the building, but the contrary stated she 
has discussed doing so about 6 months before trial and 
had offered all except apartments 2 and 6 for such sale. 
(Appellant’s App. p. 34). All of the claims made by the 
appellant on pages 12 and 13 of his brief are all negavitated 
when considered along with all of the pleadings, the records 
in the other cases and all of the affidavits. It is clear, and 
it never appeared otherwise, that from the inception of the 
appellee’s purchase of the premises right down to the grant¬ 
ing of the appellee’s motion that she ever desired to live 
in any other apartment than Apartment No. 6, and she 
made a reasonable explanation for this request as being 
an eastern exposure, high in the building, but not under 
the roof so as to be subject to the summer heat. (Appellant’s 
App. 34). The fact that other apartments had become 
vacant and were available did not in any way impugn her 
good faith for not only this Court in Mess v. Hosteller , 54 
App. D. C. 77, 294 Fed. 1008, but the Municipal Court of 
Appeals has held so many times that where an owner has 
several properties available, the choice of which one he 
shall occupy is for him. 3 

If the appellant did not want the case tried by motion it 
was incumbent for him to produce some fact upon which 

* Shaffer v. Bowes, supra; Downs v. Karsh, supra; Colwell v. Stone- 
braker, D. C. Mun. App., 31 At. (2d) 866, 71 W. L. R. 280; Klein v. 
Fields, D. C. Mun. App., 32 At. (2d) 398, 71 W. L. R. 783. 
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he could in any way substantiate his allegation that the 
appellee was offering the premises to the general public 
without restriction or reservation of any particular apart¬ 
ment, and produce the names and addresses of such per¬ 
sons who he asserted could be found by the deposition. Not 
having done so, his position is no different than any other 
person against whom a summary judgment has been 
granted. 

Answering the appellant’s construction of Miller v. Mil¬ 
ler ,14: App. D. C. 216, 122 F. 2d 209, the appellant was 
afforded the opportunity to adduce any facts which tended 
to show that the appellee had offered the premises involved 
to other persons and the public generally, and she had of¬ 
fered apartment 6 for sale. When a full and complete time 
was so given, no such evidence was adduced nor was there 
any suspicion from which any inferences could be drawn. 

W r e maintain, that under the conditions and circumstances 
which prevailed, without any basis whatsoever, to permit 
a trial would permit only speculation. 

m 

The Court Did Not Look Outside of the Record, Nor Base 
Its Decision On Extraneous Matters. 

The entire record of Thompson v. Clark, 61 At. 2d 477, 76 
W. L. R. 1104, was completely and fully introduced into 
the record, and was before the Court for on page 17 of the 
Appellant’s Appendix contained in the appellee’s affidavit 
refers to the reasons set forth in Case No. 659 of the Munici¬ 
pal Court of Appeals entitled Dewey v. Clark, and also re¬ 
fers to Thompson v. Clark, 696 of the Municipal Court of 
Appeals to which reference was made. Based upon these 
references the Municipal Court certainly could not close its 
eyes to a case which was in its files and which it had there¬ 
fore completely and fully considered. 

The record shows that in considering the motion for sum¬ 
mary judgment the Trial Court had the entire record of 
Thompson v. Clark, supra, before it. See page 24 of the 
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Appellant’s App, regarding the memorandum opinion of 
Judge Myers, and this certainly was not raised before the 
Municipal Court of Appeals. 

The appellant did not assign this as a reason before the 
Municipal Court of Appeals and such assignment now comes 
too late for present consideration, even if it were correct. 

CONCLUSION 

It is respectfully submitted therefore, that the decision 
of the Municipal Court of Appeals was correct, and its 
judgment should be affirmed. 

Respectfully submitted, 

Herman Miller 
Attorney for the Appellee 
800 H Street N.W. 





